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	Structure Bookmarks
	STATE OF FLORIDA DEPARTMENT OF ENVIRONMENTAL PROTECTION 
	) DOAH CASE NOS. 20-0659 DEPARTMENT OF ECONOMIC ) 20-0660 OPPORTUNITY AND DEPARTMENT OF ) 20.:.0661 ENVfilONMENTAL PROTECTION, ) 20-0662 
	) 20-0663 Respondents. ) 
	I 
	An Administrative Law Judge (ALJ) with the Division ofAdministrative Hearings (DOAH) on April 14, 2021, submitted a Recommended Order (RO) to the Department ofEnvironmental Protection (DEP or Department) in the above-captioned administrative proceeding. A copy of the RO is attached hereto as Exhibit A. No party filed exceptions to the ALJ's RO. This matter is now before the Secretacy ofthe Department for final agency action. 
	On July 26, 2018, A. Wayne Lujan (Petitioner) applied for five environmental resource permits (ERPs) to place fill in wetlands and submerged lands on Lots 34, 35, 37, 39, and 40 (the Project) ofthe Key Haven Tenth Addition plat dated September 1966 in Monroe County. The applications also requested to remove the entire mangrove fringe and install vertical seawalls on each ofthe subject lots. The lots are located in the waters ofthe Gulf ofMexico and unnamed wetlands in the landward extent ofthe Gulf ofMexico
	Outstanding Florida Water (0FW), and an area of Monroe County designated as an Area of 
	Critical State Concern (ACSC). 
	DEP issued four requests for additional information (RAJ) to the Petitioner on August 24, 2018, November 21, 2018, February 8, 2019, and May 8, 2019. DEP's fourth RAJ raised the same concerns as the first, second, and third RAis, and stated that seven ofthe 19 specific items were not addressed by the Petitioner. DEP denied the Petitioner's five ERP pennit applications on October 25, 2019. Petitioner timely filed five petitions for administrative hearing on December 13, 2019, which were referred to DOAH for 
	DEP's five notices ofdenial each stated that the following changes to the Project might enable DEP to grant the Petitioner an ERP pennit: (1) an appropriate mitigation plan to adequately offset the direct, secondary, and cumulative impacts; (2) supporting infonnation to demonstrate that the proposed stormwater management syst~m is designed in accordance with the Applicant's Handbook, Vohnnes I and II; (3) supporting information to demonstrate that the proposed activities are consistent with part IV of rule 
	Because of a federal consistency objection raised by the Department ofEconomic Opportunity (DEO) regarding inconsistencies with the regulations governing the Florida Keys ACSC, DEO was made a co-respondent. See § 373.428, Fla. Stat. (2020) ("[a]n agency which 
	Part IV ofrule 62-312, Florida Administrative Code, contains additional DEP rule requirements applicable to ERP pennit applications located in Outstanding Florida Waters within Monroe County. This part ofrule 62-312 continues to apply to ERP applications to this date. 
	submits a determination ofinconsistency to the pennitting agency shall be an indispensable party to any administrative or judicial proceeding in which such determination is an issue."); see also § 380.23(2)(a), Fla. Stat. (2020). 
	In advance ofthe final hearing; DO.AH consolidated the five DOAH cases into DOAH Case No. 20-0659. DEP and DEO filed a Motion to Strike, or in the Alternative, Motion in Limine, to strike portions ofthe petitions that raised issues concerning inverse condemnation. On July 29, 2020, the ALJ granted this motion. 
	DOAH held the fmal hearing on these permit applications on October 13 and 14, 2020, by Zoom video conference. At the final hearing, Petitioner presented the testimony of Edward A. Swakon (Swakon), a civil engineer and owner ofBAS Engineering, Inc., accepted as an expert; and Howard Nelson (Nelson), an attorney and participant in drafting the responses to DEP's RAis during the application review process. DEP presented the testimony ofMegan Mills (Mills), the pennitting program administrator, accepted as an e
	On November 2, 2020, the parties requested an extension until November 20, 2020, to me their proposed recommended orders, which the ALJ granted. The parties fiJed their proposed recommended orders (PROs) on November 20 and 23, 2020; and the ALJ carefully considered the PROs in preparing her RO. 
	This matter is now before the Secretmy of the Department for :fmal agency action. 
	In the RO, the ALI recommended that the Department issue a fmal order denying the Petitioner's five ERP applications for Key Haven Lots 34, 35, 37, 39 and 40. (RO at p. 33). In 
	doing so, the ALJ found that the permit applications did not satisfy most ofthe conditions for 
	issuance under rule 62-330.301, Florida Administrative Code. (RO ,i 69). Specifically, the ALJ found that the applicant failed to provide adequate assurances regarding the following potential impacts: flooding to on-site or off-site property, adverse water quantity impacts to receiving waters and adjacent lands, adverse waterquality impacts to receiving waters (RO ~ 70); harmful erosion and shoaling (RO ,i 77); and cumulative impacts to wetlands and other swface waters (RO ,i 79). Moreover, the ALJ found th
	The case law ofFlorida holds that parties to formal administrative proceedings must alert 
	reviewing agencies to any perceived defects in DOAH hearing procedures or in the fmdings of 
	fact ofALJs by filing exceptions to DOAH recommended orders. See, e.g., Comm 'non Ethics v. 
	Barker, 677 So. 2d 254, 256 (Fla. 1996); Henderson v. Dep 't ofHealth, Bd. ofNursing, 954 So. 
	2d 77, 81 (Fla. 5th DCA 2007); Fla. Dep 't ofCorr. v. Bradley, 510 So. 2d 1122, 1124 (Fla. 1st 
	DCA 1987). Having filed no exceptions to any findings offact the parties "[have] thereby 
	expressed [their] agreement with, or at least waived any objection to, those findings offact." 
	Env't Coal. ofFla., Inc. v. Broward Cnty., 586 So. 2d 1212, 1213 (Fla. 1st DCA 1991); see also 
	Colonnade Med. Ctr., Inc. v. State o/Fla., Agency/or Health CareAdmin., 847 So.2d540, 542 
	(Fla. 4th DCA 2003). However, even when exceptions are not filed, an agency head reviewing a 
	recommended order is free to modify or reject any erroneous conclusions of law over which the 
	agency has substantive jurisdiction. See§ 120.57(1)0), Fla. Stat. (2020); Barfield v. Dep't of 
	Health, 805 So. 2d 1008, 1012 (Fla. 1st DCA 2001); Fla. Public Emp. Counci~ 79 v. Daniels, 
	646 So. 2d 813,816 (Fla. lstDCA 1994). 
	No party filed any exceptions to the RO objecting to theALJ's imdings, conclusions of Jaw, recommendations, or to the DOAH hearing procedures. The Department concurs with the ALJ's legal conclusions and recommendations, with one exception. The Department rejects as unnecessary dictum the last sentence ofthe RO's conclusion oflaw paragraph 113, which should not be incorporated in this Final Order.Dep 't ofEnv't Prot. v. Thomas Kerper and All Salvaged Auto Parts, Inc., DOAH Case No. 02-3907 (Fla. DOAH Decembe
	In accordance with section 120.57(1 )(1), Florida Statutes, the Department finds that the treatment of conclusion oflaw 113 as dictum is more reasonable than adopting the ALJ's unnecessary legal conclusion. 
	2004). As noted in section 380.23, Florida Statutes, whenDEO makes a federal inconsistency 
	detennination, DEP cannot override DEO's determination. However, in this case, when DEO 
	did not issue a fmal order regarding its inconsistency determination, part II ofchapter 380 might 
	not prohibit the Department from overriding DEO 's preliminary federal inconsistency 
	determination. 
	Having considered the applicable law and standards ofreview in light of the findings and conclusions set forth in the RO, and being otherwise duly advised, it is ORDERED that: 
	A. The Recommended Order (Exhibit A) is adopted and incorporated by reference with one exception; the last sentence ofthe RO's conclusion oflaw paragraph 113 is deemed to be unnecessary dictum and not adopted; 
	B. The environmental resource permit applications for Key Haven Lot 34 (DEP File No. 365144-001), Key Haven Lot 35 (DEP File No. 365142-001), Key Haven Lot 37 (DEPFile No. 365142-001), Key Haven Lot 39 (DEP File No. 365131-010), and Key HavenLot40 (DEP File No. 365127-001) (collectively identified as the Project) are DENIED. 
	JUDICIAL REVIEW 
	Any party to this proceeding has the right to seek judicial review ofthe Final Order pursuant to Section 120.68, Florida Statutes, by the filing ofa Notice ofAppeal pursuant to Rule 9.110, Florida Rules ofAppellate Procedure, with the clerk of the Department in the Office ofGeneral Counsel, 3900 Commonwealth Boulevard, M.S. 35, Tallahassee, Florida 32399-3000; and by filing a copy ofthe Notice of Appeal accompanied by the applicable filing fees with the 
	appropriate District Court of Appeal. The Notice ofAppeal must be filed within 30 days from the date this Final Order is filed with the clerk ofthe Department. DONEANDORDEREDthis gr--day of~ , 2021, in Tallahassee, Florida. 
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	A. WAYNE LUJAN, Petitioner, 
	Respondents. 
	I 
	RECOMMENDED ORDER 
	A duly-noticed hearing was held in this consolidated proceeding before the 
	Honorable Francine M. Ffolkes, an Administrative Law Judge with the Division of 
	Administrative Hearings (DOAH), on October 13 and 14, 2020, via Zoom video 
	conference. 
	APPEARANCES 
	For Petitioner, A. Wayne Lujan: 
	S. William Moore, Esquire Moore Bowman & Reese, P.A. 551 North Cattleman Road, Suite 100 Sarasota, Florida 34232 
	For Respondent, Department of Environmental Protection: 
	Jay Patrick Reynolds, Esquire Kathryn E.D. Lewis, Esquire 3900 Commonwealth Boulevard, Mail Station 35 Tallahassee, Florida 32399 
	Exhibit A 
	For Respondent, Department of Economic Opportunity: 
	Jon F. Morris, Esquire Brandon W. White, Esquire 107 East Madison Street, Mail Station 110 Tallahassee, Florida 32399 
	STATEMENT OF THE ISSUE 
	The issue to be decided in these cases is whether Petitioner, A. Wayne Lujan (Petitioner), was entitled to issuance of five environmental resource permits (ERPs) that Respondent, Department ofEnvironmental Protection (DEP), intended to deny as stated in notices of denial dated October 25, 2019. 
	PRELIMINARY STATEMENT 
	On July 26, 2018, Petitioner applied for five ERPs to place fill in wetlands and submerged lands on Lots 34, 35, 37, 39, and 40 (Subject Lots) of the Key Haven Tenth Addition plat dated September 1966 in Monroe County (County). The applications also requested to remove all ofthe mangrove fringe and install vertical seawalls on each of the Subject Lots. The Subject Lots are located in the waters of the Gulfof Mexico and unnamed wetlands in the landward extent of the Gulf of Mexico, a Class III waterbody, an 
	Because of a federal consistency objection raised by the Department of Economic Opportunity (DEO) regarding inconsistencies with the regulations 
	The applications were substantially similar and processed together by DEP. DOAH Case No. 200659 involved the application for Lot 34, ERP No. 365144-001. DOAH Case No. 20-0660 involved the application for Lot 35, ERP No. 365142-001. DOAH Case No. 20-0661 involved the application for Lot 37, ERP No. 365136-001. DOAH Case No. 20-0662 involved the application for Lot 39, ERP No. 365131-001. DOAH Case No. 20-0663 involved the application for Lot 40, ERP No. 365127-001. 
	governing the Florida Keys ACSC, DEO was made a co-respondent. See§ 373.428, Fla. Stat. (2020)("[a]n agency which submits a determination of inconsistency to the permitting agency shall be an indispensable party to any administrative or judicial proceeding in which such determination is an issue."); see also§ 380.23(2)(a), Fla. Stat. (2020). 
	In advance of the final hearing, the five DOAH cases were consolidated into DOAH Case No. 20-0659. DEP and DEO filed a Motion to Strike, or in the Alternative, Motion in Limine (Motion), to strike portions of the petitions that raised issues concerning inverse condemnation. On July 29, 2020, the undersigned granted the Motion. 
	The parties filed an Amended Joint Pre-hearing Stipulation that included stipulated facts and issues of law on which there was agreement. The Amended Joint Pre-Hearing Stipulation identified the following issues offact that remained for disposition: 
	The parties identified the following issues of law as necessary for resolution: 
	5. Whether the permit applications are consistent with the Monroe County Comprehensive Plan and Land Development Regulations, specifically, Comprehensive Plan Policy 102.1.1, , 203.1.1, 204.2.2, 204.2.3, 204.2.4, and 212.5.3, and Land Development Regulations 118-4, 118-l0(e), 118-12(k)(2), 122-4(b)(5), 130-157, and 130-162. 
	At the final hearing, Petitioner presented the testimony of Edward A. Swakon (Swakon), a civil engineer and owner of EAS Engineering, Inc., accepted as an expert; and Howard Nelson (Nelson), an attorney and participant in drafting the responses to DEP's Requests for Additional Information (RAI) during the application review process. DEP presented the testimony of Megan Mills (Mills), the permitting program administrator, accepted as an expert. DEO presented the testimony ofBarbara Powell (Powell), the regio
	The three-volume Transcript of the final hearing was filed with DOAH on October 28, 2020. On November 2, 2020, the parties requested an extension until November 20, 2020, to file their proposed recommended orders, which was granted. The parties timely filed their proposed recommended orders, which were carefully considered in the preparation of this Recommended Order. 
	References to the Florida Statutes are to the 2020 version unless otherwise stated. References to Florida Administrative Code rules are to the version in effect at the time of issuance of this Recommended Order.
	See Lavernia v. Dep't of Prof'l Reg., 616 So. 2d 53 (Fla. 1st DCA 1993)(reflecting that the law in effect at the time the agency takes final action on a licensure application applies). As a practical matter, in this case, the statutory and rule provisions pertinent to this case did not substantively change between the date the application was filed and the date of issuance of this Recommended Order. 
	FINDINGS OF FACT 
	The following Findings ofFact are based on the stipulations of the parties and the evidence adduced at the final hearing. 
	Parties and Background 
	1. Petitioner Lujan is the president and a director of Kay Haven Associated Enterprises, Inc. (Key Haven), that owns the five parcels, which are the subject matter of this hearing. Although Key Haven owns numerous lots, it chose to submit ERP applications for the Subject Lots within the Key Haven Tenth Addition plat dated September 1966 (Plat). See Joint Exhibit 84. 
	Joint Exhibit 84 
	2. The Subject Lots are located in an unincorporated part of the County on the northwestern edge of a body of land lying north of State Road AlA, identified on the Plat as Raccoon Key. The Subject Lots are approximately half a mile east of the city limits of Key West, Florida. The Subject Lots are all characterized by a small upland portion adjacent to Floral Avenue. The majority of the Subject Lots transition into a mangrove fringe of varying depth and submerged lands containing marine seagrasses and spong
	Joint Exhibit 81 
	Joint Exhibit 82 
	3. DEP is the administrative agency of the state having the power and duty to protect Florida's air and water resources, and to administer and enforce the 
	provisions ofpart II of chapter 380, part IV of chapter 373, and chapter 403, Florida Statutes. DEP also administers the provisions of Florida Administrative Code chapters 62-312 and 62-330 regarding activities in wetlands and other surface waters ofthe state. 
	(1) installation ofthe vertical seawall; (2) placement offill within an OFW; (3) direct impacts to marine seagrass bed community without adequate mitigation; and (4) failure to provide stormwater management plans since the Project was a common plan of development. The first RAJ contained 19 specific requests for additional information. 
	9. On October 23, 2018, Petitioner responded to DEP's first RAJ by submitting slightly revised plans. The revised Project proposed less of a vertical seawall footprint by adding rip-rap to the side seawalls as a means of containing fill. Petitioner's responses to the 19 specific requests for information can generally be categorized as follows: (1) elimination of some vertical seawalls, but not the ones on the waterward edge of the Subject Lots; (2) no change in the placement of fill; 
	(3) Petitioner would attempt to find appropriate compensatory mitigation for the seagrass impacts; and (4) Petitioner did not consider the Project to be a common plan of development. Regarding DEO's objections, Petitioner stated that "[w]e acknowledge that the project has been forwarded to FWC [Florida Fish and Wildlife Conservation Commission] and DEO and that additional comments and information may be requested by those agencies in order to fully evaluate the application." Petitioner did not substantively
	concerns as the first and second RAis, although DEP acknowledged that six of the 19 specific items were adequately addressed. · 
	concerning direct, secondary, and cumulative impacts to the marine seagrass bed community; (2) continued reliance upon construction of a vertical seawall; (3) failure to provide stormwater management information necessary given the determination that the Project constituted a common plan of development; ( 4) inconsistency with the FCMP as identified by DEO in its objection letters; and (5) failure to provide reasonable assurances that the Project was clearly in the public interest. Direct Impacts 
	inside the property lines of the Subject Lots. Also, Petitioner's final plans did not include the mooring of vessels. 
	comprised a total land area divided into multiple lots or parcels that are under common ownership or control. In total, Petitioner owns 648 lots under common ownership within the Key Haven Tenth and Eleventh Addition. 
	its comments and determination regarding consistency of the activity with those statutes and rules.). 
	quality from prior dredge and fill activity was one of the reasons for the designation of the Florida Keys as an ACSC. Additionally, as further discussed below, the Project would be inconsistent with the County's Comp Plan policies and LDC regulations that further the goal of protecting the quality of water throughout the Florida Keys ACSC. No evidence was presented by Petitioner that the Project would be consistent with this PGD. 
	The County shall protect submerged lands and wetlands. The open space requirement shall be one hundred (100) percent of the following types of wetlands: 
	Allocated density (dwelling units per acre) shall be assigned to freshwater wetlands and undisturbed salt marsh and buttonwood wetlands only for use as transferable development rights (TDRs) away from these 
	52. that "[t]he allocated densities for submerged lands, 
	salt ponds, freshwater ponds, and mangroves shall be Oand the maximum net 
	density bonuses shall not be available." 
	53. Policy 203.1.1 provides that "[t]he open space requirement for mangrove 
	wetlands shall be one hundred (100) percent. No fill or structures shall be 
	permitted in mangrove wetlands except for elevated, pile-supported walkways, 
	docks, piers and utility pilings." 
	54. Policy 204.2.2 provides: 
	To protect submerged lands and wetlands, the open space requirement shall be 100 percent of the following types of wetlands: 
	55. Policy 204.2.3 provides: 
	No structures shall be permitted in submerged lands, mangroves, salt ponds, or wetlands, except for elevated, pile-supported walkways, docks, piers, and utility pilings. No fill shall be permitted in submerged lands, mangroves, salt ponds, or wetlands except: 
	canal, boat ramp, or swimming pool if the Director of Environmental Resources determines that such filling will not have a significant adverse impact on marine or wetland communities; or 
	3. as needed for shoreline stabilization or beach renourishment projects with a valid public purpose that furthers the goals of the Monroe County Comprehensive Plan, as determined by the County. 
	Bulkheads, seawalls or other hardened vertical shoreline structures shall be permitted on residential canals and altered shorelines only in the following situations: 
	58. DEO's expert witness, Ms. Powell, persuasively testified that the Project 
	was inconsistent with all seven policies, because it did not protect the submerged 
	lands and wetlands, did not provide for 100% open space within the submerged 
	lands and wetlands, and provided for the construction of a seawall not excepted 
	from the general prohibition. 
	59. Petitioner did not present any evidence that the Project was consistent with 
	the cited policies. Instead, Petitioner's witness, Mr. Nelson, testified that he felt 
	certain County regulations would militate in favor of allowing the development. 
	The main factor cited by Mr. Nelson was that the Subject Lots were designated as 
	Tier III parcels under the County's LDC. However, designation of a parcel as Tier 
	III did not conflict with the policies cited by DEO. The more credible and 
	persuasive evidence concerning the Project's compliance with the Comp Plan 
	policies was provided by Ms. Powell, who concluded that the Project was not 
	consistent with those policies. 
	60. DEO identified that the Project would be inconsistent with six sections of 
	the County's LDC regulations. Those are sections 118-4, 118-l0(e), 118-12(k)(2), 
	122-4(b)(5), 130-157, and 130-162. The LDC regulations are more specific methods 
	for implementing the Comp Plan policies outlined above. 
	61. Section 118-4 provides: 
	No development activities, except as provided for in this 
	chapter, are permitted in submerged lands, mangroves, 
	salt ponds, freshwater wetlands, freshwater ponds, or in 
	undisturbed salt marsh and buttonwood wetlands; the 
	open space requirement is 100 percent. 
	Allocated density (dwelling units per acre) shall be 
	assigned to freshwater wetlands and undisturbed salt 
	marsh and buttonwood wetlands only for use as 
	transferable development rights away from these 
	habitats. Submerged lands, salt ponds, freshwater ponds 
	and mangroves shall not be assigned any -density or 
	intensity. 
	62. Section 118-l0(e), in relevant part, provides: 
	19 
	Protection requirements. 
	* * * 
	63. Section l 18-12(k)(2) provides: 
	(2) Vertical type seawalls or bulkheads shall be permitted only to stabilize severely eroding shorelines and only on manmade canals, channels, or basins. Such seawalls or bulkheads shall be permitted only if native vegetation and/or riprap and filter cloth is not a feasible means to control erosion. No new seawalls, bulkheads, or other hardened vertical structures shall be permitted on open 
	20 
	water. 
	64. Section 122-4(b)(5), in relevant part, provides: 
	Coastal high-hazard areas (V zones). Within the areas of special flood hazard are areas designated as coastal high­hazard areas, which have special flood hazards associated with wave wash. The following provisions shall apply in these areas: 
	* * * 
	e. There shall be no fill used as structural support. 
	65. Section 130-157, Maximum Permanent Residential Density and Minimum Required Open Space, provides at note (a): 
	(a) The allocated densities for submerged lands, salt ponds, freshwater ponds, and mangroves shall be 0 and the maximum net density bonuses shall not be available. 
	66. Section 130-162, Maximum Densities for Hotel/Motel, Campground, Recreational Vehicle, Seasonal and Institutional Residential Uses, and Minimum Open Space, proves at note (a): 
	(a) The allocated densities for submerged lands, salt ponds, freshwater ponds, and mangroves shall be 0 and the maximum net density bonuses shall not be available. 
	CONCLUSIONS OF LAW Jurisdiction and Scope of Proceeding 
	consolidated proceeding under sections 120.569 and 120.57(1), Florida Statutes. 
	for issuance of individual ERPs. However, the preponderance of the evidence 
	established that the Project did not satisfy the applicable conditions for issuance 
	under rule 62-330.301. See also §§ 373.413(1) and 373.414(1), Fla. Stat. 
	Additional Conditions for Issuance 
	88. The additional conditions for issuance of individual and conceptual approval 
	ERPs are enumerated in rule 62-330.302, which, in relevant part, provides: 
	(b) Will not cause unacceptable cumulative impacts upon wetlands and other surface waters as set forth in sections 
	10.2.8 through 10.2.8.2 of Volume I. .. 
	89. Petitioner generally contended that the five applications provided 
	reasonable assurance that the Project was clearly in the public interest under 
	rule 62-330.302. However, the preponderance of the evidence established that the 
	Project did not satisfy all applicable additional conditions for issuance. See also 
	§§ 373.413(1) and 373.414(1), Fla. Stat. 
	Common Plan of Development and Stormwater Management 
	90. Section 2.0(a)16., Applicant's Handbook, Volume I, defines a "Common plan 
	of development or sale" or "larger plan of other commercial or residential 
	development" as: 
	[A]ny activity that facilitates the advancement ofland use (such as multiple residences, a residential subdivision, or phased site development) on the subject property, or that comprises a total land area divided into multiple lots, parcels, tracts, tiers, blocks, sites, or units, if such areas are under common ownership or control. This includes any activity on contiguous real property that comprises a total land area divided into parcels, tracts, tiers, blocks, sites, or units, and is served by a common r
	91. The preponderance of the evidence demonstrated that the Project 
	constitutes a common plan of development or a larger plan of residential 
	development. Although Petitioner submitted multiple individual applications, 
	R. 62-312.400(1). These additional rule criteria are also intended to be consistent with the PGDs set forth in section 380.0552(7). 
	95. Rule 62-312.410(1)(a), "General Criteria" for activities within OFW in Monroe County. The rule provides, in relevant part: 
	96. Rule 62-312.410(2) provides, in relevant part: "[s]ubject to the provisions of 
	the mitigation section of this part (Rule 62-312.450, F.A.C.), no permit shall be 
	issued for the placement of fill in [OFW] in Monroe County unless expressly 
	authorized by this rule or unless the Department determines that under applicable 
	rules a permit may be issued ..." 
	97. Rule 62-312.450 provides: 
	Notwithstanding any of the prohibitions contained in this rule, the [DEP] shall consider mitigation pursuant to Section 373.414(1)(b), F.S., and applicable [DEP] rules to determine whether the project may otherwise be permittable. In any application for mitigation, the applicant shall demonstrate before issuance of any permit for the construction of the intended project that the proposed mitigation will be effective. Mitigation shall not be permitted where it appears after due considerations that constructi
	98. Section 373.414(1)(b), in relevant part, provides: 
	...the [DEP], in deciding to grant or deny a permit, shall consider measures proposed by or acceptable to the applicant to mitigate adverse effects that may be caused by the regulated activity. Such measures may include, but are not limited to, onsite mitigation, offsite mitigation, offsite regional mitigation, and the purchase of mitigation credits from mitigation banks . . . It shall be the responsibility of the applicant to choose the form of mitigation. The mitigation must offset the adverse effects cau
	(b) Native aquatic vegetation shall be used for shore line stabilization, except at sites where an applicant can affirmatively demonstrate that the use of vegetation, including the existing undisturbed vegetation onsite, will not prevent erosion. The Department may allow the use of rip rap and other sloping revetments provided that: 
	1. No dredging and/or filling will be authorized other than that necessary for safe and efficient installation of 
	RECOMMENDATION Based on the foregoing Findings ofFact and Conclusions ofLaw, it is, 
	RECOMMENDED that DEP enter a final order denying Petitioner's five ERP applications. 
	DONE AND ENTERED this 14th day ofApril, 2021, in Tallahassee, Leon County, Florida. 
	FRANCINE M. FFOLKES Administrative Law Judge 1230 Apalachee Parkway Tallahassee, Florida 32399-3060 (850) 488-9675 
	Filed with the Clerk of the Division of Administrative Hearings this 14th day of April, 2021. 
	COPIES FURNISHED: 
	Kathryn E.D. Lewis, Esquire S. William Moore, Esquire Department ofEnvironmental Protection Moore Bowman & Reese, P.A. Mail Station 35 Suite 100 3900 Commonwealth Boulevard 551 North Cattlemen Road Tallahassee, Florida 32399 Sarasota, Florida 34232 
	Jay Patrick Reynolds, Esquire Justin G. Wolfe, General Counsel Department ofEnvironmental Protection Department ofEnvironmental Protection Mail Station 35 Legal Department, Suite 1051-J 3900 Commonwealth Boulevard Mail Station 35 Tallahassee, Florida 32399 Douglas Building 
	3900 Commonwealth Boulevard Tallahassee, Florida 32399 
	NOTICE OF RIGHT TO SUBMIT EXCEPTIONS 
	All parties have the right to submit written exceptions within 15 days from the date of this Recommended Order. Any exceptions to this Recommended Order should be filed with the agency that will issue the Final Order in this case. 




