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Michael P. Haymans
====ATTORNEY AT LAW, P. A, ===

November 20, 2018

VIA EMAIL: toni.sturtevantiadep.state. fl-us

Toni Sturtevant, Senior Attormey
FDEP Office of General Counsel

3900 Commonwealth Boulevard MS 35
Tallahassee, FL 32399-3000

Re: Ice House, Pine Island Sound, Grandfather Registration Number 360063
Lee County, Florida/Eligibility to Seek to Rebuild, and Eligibility to Seek to Obtain a
Submerged Lands Lease Under Section 253.03 F. S.

Dear Ms. Sturtevant,

1 represent Fetzer Brs., LLC (“Fetzer”). On February 3, 2017, and again on April 18,
2018 I met with staff of the Florida Department of Environmental Protection Southwest
District Office in pre-application conferences. Both meetings included telephone participation
by an attorney from the office of General Counsel. Fetzer owns the in-place pilings, remnants
of a criminally torched, arson of the Ice House in Pine Island Sound. A copy of the Bill of
Sale is enclosed as “A”, the newspaper coverage of which is enclosed as “B”.

On behalf of the Florida Department of Environmental Protection, the General
Counsel’s office opined in both meetings that the requirements of Section 253.03 could not be
met, and that an application to permit the rebuilding and for a submerged land lease would not

be accepted.

That opinion and interpretation of the Statutory provisions should be reconsidered. An
application should be accepted.

In the first pre-application meeting, General Counsel and staff asserted that the
burned site and remnant pilings were not historic, relying upon an erroneous determination by
the office of the Secretary of State Department of Historic Preservation in 2000. The letter is
referenced in the Notice of Denial enclosed as “C”, That letter was used to thwart an attempt
by prior applicants to rebuild and enter into a lease (Application Number 36-0128599-002).

MICHAEL P. HAYMANS ATTORNEY AT LAW, P. A.
215 West Olympia Avenue
Punta Gorda, FL. 33950
Phone: (941) 575-0007
Fax: 5759177
www.mnphaymans.com
michael @mphaymans.com
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Exhibit 2 -
Department of

Environmental Protection

South District
Jeb Bush P.O. Box 2549 David B. Struhs
Governor Fort Myers, Florida 33902-2549 g ECTELATY

- E

SUBMERGED LANDS AND ENVIRONMENTAL RESOURCE PROGRAM

A

CONSOLIDATED NOTICE OF DENIAL
FOR ERP ACTIVITIES ON SOVEREIGN SUBMERGED LANDS

CERTIFIED MAIL NO. Z 519 782 282
RETURN RECEIPT REQUESTED

In the Matter of an
Application for Permit/Water Quality Certification,
and Authorization to Use Sovereign Submerged Lands by:

Daniel V. Heleski Lee County - ERP
Performance Construction, Inc. DEP File No. 36-0128599-002
308 West Highland Drive

Lakeland, FL 33813

NOTICE OF DENIAL
ENVIRONMENTAL RESOURCE PERMIT

The State of Florida Department of Environmental Protection (Department) gives its
notice of denial of:
(a) an environmental resource permit under Part IV of Chapter 373, Florida Statutes

(F.S.), and Title 62, Florida Administrative Code (F.A.C.), which also constitutes

“More Protection, Less Process”

Printed on recycled paper.
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denial of certification of compliance with state water quality standards pursuant to
Section 401 of the Clean Water Act, 33 U.S.C. 1341; and

(b) authorization to use sovereign suBmerged lands for the proposed activity, under
Article X, Section 11 of the Florida Constitution, Chapters 253 and 258, F.S., and
Title 18, F.A.C.

Where applicable (such as for activities in coastal counties), this consolidated denial of the
environmental resource permit and the authorization to use sovereign submerged land also
constitutes a finding of inconsistency with Florida's Coastal Zone Management Program, as
required by Section 307 of the Coastal Zone Management Act.

This Notice of Denial is based on the reasons stated below.

I. DESCRIPTION OF THE PROPOSED ACTIVITY

The Applicant, Daniel V. Heleski, applied on March 14, 2000, to the Department for an
environmental resource permit/water quality certification and requested authorization to use
sovereign submerged lands owned by the Board of Trustees of the Internal Improvement Trust
Fund (Board of Trustees) to rebuild a stilthouse.

This activity includes consideration of an application for a 20-year sovereignty, submerged
land lease containing an undetermined number of square feet for the stilthouse and associated
mooring area, which requires payment of an estimated $841.82 representing the initial lease fee

and including an initial 25 percent surcharge payment, plus sales tax pursuant to Section 212.031,

F.S.
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This project is located on sovereignty submerged lands in Pine Island Sound, Class III
Outstanding Florida Waters, Pine Island Sound Aquatic Preserve, Lee County, Section 23,
Township 44 South, Range 21 East,

II. AUTHORITY FOR REVIEW

The Department has permitting authority under Part IV of Chapter 373, F.S., and
Chapters 62-330, 62-341, and 62-343, F.A.C. The activity is not exempt from the requirement to
obtain an environmental resource permit. Pursuant to Operating Agreements executed between
the Department and the water management districts, as referenced in Chapter 62-113, F.A.C,, the
Department is responsible for reviewing this application.

The activity also requires a proprietary authorization, as it is located on sovereign
submerged lands owned by the Board of Trustees. The activity is not exempt from the need to
obtain a proprietary authorization. Pursuant to Article X, Section 11 of the Florida Constitution,
Sections 253.002 and 253.77, E.S., Sections 18-21.0040, 18-21.0051, 18-20, and 62-343.075,
F.A.C., and the Operating Agreements executed between the Department and the water
management districts, as referenced in Chapter 62-113, F.A.C, the Department has the authority
to review and take final action on this request for proprietary authorization.

| III. REASONS FOR DENIAL
A Environmental Resource Permit and Sovereign Submerged Lands Authorization

The Applicant has not provided reasonable assurance that the construction and operation

of the activity, considering the direct, secondary and cumulative impacts, will comply with the

provisions of Part IV of Chapter 373, F.S., and the rules adopted thereunder. Specifically, the



Daniel V. Heleski
File No. 36-0128599-002

Page 4 of 14

activity does not meet the Conditions for Issuance or Additional Conditions for Issuance of an

environmental resource permit, pursuant to Part IV of Chapter 373, F.S., Chapters 62-330, and

Sections 40E-4.301 and 40E-4.302, F.A.C., because the Applicant has not provided reasonable

assurance that;

(1)

@

3)

@

The immediate and long-term impacts of the activity will not cause violations of the
water quality standards set forth in Chapters 62-4, 62-302, F.A.C,, including any
anti-degradation provisions of Sections 62-4.242 and 62-302.530, F.A.C,, and the
criteria in 40E-4.301, F.A.C. The activity is also anticipated to cause degradation of
the ambient water quality of Outstanding Florida Waters, in contrgvention of the
provisions of Sections 62-4.242 and 62-302, F.A.C,;

The project will meet the criteria in 40E-4.302(1)(b), F.A.C. regarding avoidance of
unacceptable cumulative impacts upon wetlands and other surface waters;

The project wiil compiy with the criteria in subsection 40E-4.302(1)(c), F.A.C,, as
the activity will adversely affect Class IT waters or is located in Class II waters or
Class III waters classified by the Department as approved, restricted or conditionally
restricted for shellfish harvesting as set forth or incorporated by reference in Chapter
62R-7, F.A.C.; and

The project will comply with the criteria, including the mitigation provisions and the
provisions for elimination or reduction of impacts, contained in Section
373.414(1)(b), F.S., and the South Florida Water Management District Basis of

Review 4.2.1.
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Additionally, the applicant has not submitted the $500 permit application fee required by Section
62-4.050(4)(g)2.c.(11I), F.A.C.

The request for authorization to use sovereign submerged lands is denied because the
Applicant has not met all applicable requirements for proprietary authorizations to use sovereign
submerged lands, pursuant to Article X, Section 11 of the Florida Constitution, Chapter(s) 253
and 258, F.S., associated Chapters(s) 18-21 and 18-20, F.A.C., and the policies of the Board of
Trustees. Specifically:

(1) construction of the activity is inconsistent with the management policies, standards
and criteria of Section(s) 18-21.004 and 18-20.004, F.A.C. The Applicant has not
provided reasonable assurance that the activity will be "not contrary to the public interest"
and will be clearly "in the public interest", will maintain essentially natural conditions, will
not cause adverse impacts to fish and wildlife resources or public recreation or navigation,
and will not interfere with the riparian rights of adjacent property owners. In addition, the
project is inconsistent with the goals and objectives of the "Conceptual State Lands

Management Plan" adopted by the Board of Trustees on March 17, 1981 and modified on

March 15, 1983;

(2) construction of the activity is inconsistent with Sections 18-21.00405(6)(a)1 and 2,

F.A.C. Specifically, the proposed structure is a nonwater dependent structure. Section

18-21.00405(6)(a)1 and 2, F.A.C., state that nonwater dependent structures shall not be rebuilt

or restored if 50 percent or more of the structure is destroyed, or if use of the structure has

been discontinued and 50 percent or more of the structure must be replaced in order to restore
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the structure to a safely usable condition. According to photos submitted with the application,
and prior on-site visits by Department staff, the structure has been 100 percent destroyed by
fire. Therefore, use of the structure has been discontinued and 50 percent or more of the
structure must be replaced in order to restore the structure to a safely usable condition.
Section 253.03(7)(c), F.S., states that structures which are listed in or are eligible for the
National Registerl of Historic Places or the State Inventory of Historic Places which are
over the waters of the State of Florida and which have a submerged land lease, or have
been grandfathered to use sovereignty submerged lands until January 1, 1998, pursuant to
rule 18-21.00405, Florida Administrative Code, shall have the right to contiﬁue such
submerged land leases, regardless of the fact that the present landholder is not an adjacent
riparian landowner, so long as the lesseé maintains the structure in a good state of repair
-consistent with the guidelines for listing. If the structure is damaged or destroyed, the
lessee shall be allowed to reconstruct, so long as the reconstruction is consistent with the
integrity of the listed structure and does not increase the footprint of the structure. Ifa
structure so listed falls into disrepair and the lessee is not willing to repair and maintain it
consistent with its listing, the state may cancel the sﬁbmerged lease and either repair and
maintain the property or require that the structure be removed from sovereignty
submerged lands.
On March 1, 2000, the Department received a February 17, 2000 letter from the
Department of State, Division of Historical Resources, stating the following. “The fire in

1995 destroyed all but some of the pilings and decking. The property no longer conveys
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its significance because the design, materials, workmanship, feeling and association have

been lost. The Ice House at Captiva Rocks, therefore, is no longer eligible for listing the

National Register of Historic Places, and is no 1onger significant.” Based on the

Department’s interpretation of that letter and section 253.03(7), F.S., the remains of the

original structure and the applicant’s proposed project do not qualify for authorization to

use sovereignty submerged land; and

(3) the authorization to use sovereign submerged lands cannot be approved, in accordance

with Sections 18-21.00401 and 62-343.075, F.A.C., because the activity does not ineet

the conditions for issuance of a standard general or individual permit under Pért IV of

Chapter 373, F.S., as described above.
B. Coastal Zone Consistency

Based on the above, the Department has determined that the activity is inconsistent with
Florida's Coastal Management Program (FCMP), as required by Section 307 of the Coastal Zone
Management Act. Pursuant to Section 380.23, F.S., the Department may not issue a permit for
an activity found to be inconsistent with the FCMP. The Department has recomrﬁended project
design modifications which would bring the project into compliance with the Department’s
statutory authority under the FCMP (see below). However, the Applicant has not modified the
application in accordance with those recommendations. -

IV. PROPOSED CHANGES
| The Department has determined that the following changes to the project may enable the

Department to grant a consolidated permit and authorization to use sovereign submerged lands:
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the applicant should provide to the Department the information requested in the April 13, 2000
Request for Additional Information prepared by the Department. |

Modification of the project as specified above may enable the Department to determine

that the activity is consistent with Florida’s Coastal Management Plan.
V. RIGHTS OF AFFECTED PARTIES

This denial is final and effective on the date filed with the Clerk of the Department unless a
sufficient petition for an administrative hearing is timely filed under sections 120.569 and 120.57
of the Florida Statutes as provided below. If a sufficient petition for an administrative hearing is
timely filed, this action automatically becomes only proposed agency action on the application,
subject to the result of the administrative review process. Therefore, on the filing of a timely and
sufficient petition, this action will not be final and effective until further order of the Department.
Because the administrative hearing process is deéigned to redetermine final agency action on the
application, the filing of a petition for an administrative hearing may result in granting the
application.

Mediation is not évailable.

A person whose substantial interests are affected by the Department’s action may petition
for an administrative proceeding (hearing) under sections:120.569 and 120.57 of the Florida
Statutes. The petition must contain the information set forth below and must be filed (received by
the clerk) in the Office of General Counsel of the Department at 3900 Commonwealth Boulevard,

Mail Station 35, Tallahassee, Florida 32399-3000.
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Under rule 62-110.106(4) of the Florida Administrative Code, a person whose substantial
interests are affected by the Department’s action may also request an extension of time to file a
petition for an administrative hearing. The Depaftment may, for good cause shown, grant the
request for an extension of time. Requests for extension of time must be filed with the Office of
General Counsel of the Department at 3900 Commonwealth Boulevard, Mail Station 35,
Tallahassee, Florida 32399-3000, before the applicable deadline. A timely request for extension
of time shall toll the running of the time period for filing a petition until the request is acted upon.

If a request is filed late, the Department may still grant it upon a motion by the requesting party
showing that the failure to file a request for an extension of time before the deadline was the result
of excusable neglect.

A person subject to regulation has a right to apply for a variance from or waiver of the
requirements of particular rules, on certain conditions, under section 120.542 of the Florida
Statutes. The rélief provided by section 120.542 applies only to regulatory rules. It does not
apply to proprietary rules of the Board of Trustees of the Internal Improvement Trust Fund. Nor
does it apply to statutes or federal regulatory requirements. Applying for a variance or waiver
does not substitute or extend the time for filing a petition for an administrative hearing or
exercising any other right that a person may have in relation to the Department’s action or
proposed action.

The application for a variance of waiver is made by filing a petition with the Department

of Environmental Protection, Office of General Counsel, Mail Station 35, 3900 Commonwealth
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Boulevard, Tallahassee, Florida 32399-3000. The petition must specify the following
information:

(a) The name, address, telephone number, and any facsimile number of the petitioner;

(b) The name, address, and telephone number, and any facsimile number of the attorney
or qualified representative of the petitioner, if any;

(c) The applicable rule or portion of a rule from which a variance or waiver is requested;

(d) The citation to the statute underlying (implemented by) the rule identified in (c)
above;

(e) The type of action reqliested; ;

(f) The specific facts that demonstrate a financial hardship or a violation of princibles of
fairness that would justify a variance or waiver for the petitioner;

(g) The reason why the variance or waiver would serve the purposes of the underlying
statute (implemented by thé rule); and

(h) A statement whether the variance or waiver is permanent or temporary and, if
temporary, a statement of the dates showing the duration of the variance or waiver requested.

The Department will grant a variance or waiver when the petition demonstrates both that
the applipétion of the rule would create a substantial hardship or violate principles of fairness, as
each of those terms is deﬁned in section 120.542(2) of the Florida Statutes, and that the purpose
of the underlying statute will be or has been achieved by other means by the petitioner.

' If a timely and sufficient petition for an administrative hearing is filed, other persons

whose substantial interests will be affected by the outcome of the administrative process have the
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right to petition to intervene in the proceeding. Intervention will be permitted only at the
discretion of the presiding officer upon the filing of a motion in compliance with rule 28-106.205
of the Florida Administrative Code.

In accordance with rules 28-106.111(2) and 62-110.106(3)(a)(4), petitions for an
administrative hearing by the applicant must be filed within 14 days of receipt of this written
notice. Petitions filed by any persons other than the applicant, and other than those entitled to
written notice under section 120.60(3) of the Florida Statutes must be filed within 14 days of
publication of the notice or within 14 days of receipt of the written notice, whichever occurs first.

Under section 120.60(3) of the Florida Statutes, however, any person who has asked the
Department for notice of agency action may file a petition within 14 days of receipt of such
notice, regardless of the date of publication.

The failure of any person to file a petition for an administrative hearing within the
appropriate time period shall constitute a waiver of that right.

A petition that disputes the material facts on which the Department’s action is based must
contain the following information:

(a) The name and address of each agency affected and each agency’s.ﬁle or
identification number, if known;

(b) The name, address, and telephone number of the petitioner; the name, address, and
telephone number of the petitioner’s representative, if any, which shall be the address for service
purposes during the course of the proceeding; and an explanation of how the petitioner’s

substantial interests are or will be affected by the agency determination;
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© A statement of when and how the petitioner received notice of the agency
decision;

(d) A statement of all disputed issues of material fact. If there are none, the petition
must so indicate;

(e A concise statement of the ultimate facts alleged, including the specific facts that
the petitioner contends warrant reversal or modification of the agency’s proposed action,

® A statement of the specific rules or statutes that the petitioner contends require
reversal or modification of the agency’s pyoposed action; and

(8) A statement of the relief sought by the petitioner, Stating precisely the action fhat
the petitioner wishes the agency to take with respect to the agency’s proposed action.

A petition that does not dispute the material facts on which the Department’s action is
based shall state that no such facts are in dispute and otherwise shall contain the same information
as set forth above, as required by rule 28-106.301.

Under sections 120.569(2)(c) and (d) of the Florida Statutes, a petition for administrative
hearing must be dismissed by the agency if the petition does not substantially comply with the
above requirements or is untimely filed.

This denial constitutes an order of the Department. Subject to the provisions of paragraph
120.68(7)(a) of the Florida Statutes, which may require ;a remand for an administrative hearing,
the applicant has the right to seek judicial review of the order under section 120.68 of the Florida
Statutes, by the filing of a notice of appeal under rule 9.110 of the Florida Rules of Appellate

Procedure with the Clerk of the Department in the Office of General Counsel, 3900
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Commonwealth Boulevard, Mail Station 35, Tallahassee, Florida, 32399-3000; and by filing a
copy of the notice of appeal accompanied by the applicable filing fees with the appropriate district
court of appeal. The notice of appeal must be filed within 30 days from the date when the final
order is filed with the Clerk of the Department. The applicant, or any party within the meaning of
section 373.114(1)(a) or 373.4275 of the Florida Statutes, may also seek appellate review of this
order before the LLand and Water Adjudicatory Commission under section 373.114(1) or
373.4275 of the Florida Statutes. Requests for review before the Land and Water Adjudicatory
Commission must be filed with the Secretary of the Commission and served on the Department
within 20 days from the date when the order is filed with the Clerk of the Department.

Executed in Fort Myers, Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

\N7‘<L//¢

Richard W. Cantrell

Digector of District Management
South Florida District

P.O. Box 2549

Fort Myers, Florida 33902
Telephone: (941) 332-6975

RWC/LB/MRM/m

cc:
U.S. Army Corps of Engineers, Tampa
Lee County Property Appraiser
Bureau of Public Land Administration
Florida Marine Patrol
OCRM, Washington, D.C.
Ralph Cantral, FCMP Director, DCA
Department of Community Affairs
Florida Fish and Wildlife Conservation Commission
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CERTIFICATE OF SERVICE

The undersigned duly designated deputy clerk hereby certifies that this denial including all
copies, was mailed before the close of business on June [X_-, 2000, to the above listed persons.

FILING AND ACKNOWLEDGMENT
FILED, on this date, pursuant to 120.52(7),

Florida Statutes, with the designated Department Clerk,
receipt of which is hereby acknowledged.

xmfn@m oo SR/

Clerk Date
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Department of

Environmental Protection

South District
Lawton Chiles 2295 Victoria Avenue, Suite 364 Virginia B. Wetherell

Governor Fort Myi{so.Fé%Q%aS/?g”OIJSSI Secretary
Fort Myers, FL 33902-2549

CERTIFIED MAIL NO. P 148 414 050
RETURN RECEIPT REQUESTED

In the matter of an Application for Permit/Water Quality
Certification and Authorization to Use Sovereign Submerged Lands
by:

Albert A. Quednau DEP File No. 363019105

c/o Daniel V. Heleski Lee County - ERP

Performance Construction, Inc.

308 West Highland Drive

Lakeland, FL 33813

CONSOLIDATED NOTICE OF DENIAL

ENVIRONMENTAL RESOURCE PERMIT AND CONSENT TO USE SOVEREIGN
SUBMERGED LANDS

The State of Florida Department of Environmental Protection
(Department) gives consolidated notice of denial of:

(a) an environmental resource permit under Part IV of
Chapter 373, Florida Statutes (F.S.), and Title 62, Florida
Administrative Code (F.A.C.), which also constitutes denial of
certification of compliance with state water quality standards
pursuant to Section 404 of the Clean Water Act, 33 U.S.C. 1344.

(b) the consent to use sovereign submerged lands for the
proposed-activity, under Article X, Section 11 of the Florida
Constitution, Chapter(s) 253 and 258, F.S., Title 18, F.A.C., and
the policies of the Board of Trustees.

Where applicable (such as for activities in coastal

counties), this consolidated denial of the environmental resource
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permit and the authorization to use sovereign submerged also
constitutes a finding of inconsistency with Florida's Coastal
Zone Management Program, as required by Section 307 of the
Coastal Zone Management Act.

This Consolidated Notice of Denial is based on the reasons
stated below.

I. DESCRIPTION OF THE PROPOSED ACTIVITY
The Applicant, Albert A. Quednau, applied on February 10,
1997, to the State of Florida Departmént of Environmental
Protection for a permit/water quality certification and requested
authorization to use sovereign submerged lands owned by the Board
of Trustees of the Internal Improvement Trust Fund (Board of
Trustees) to rebuild a stilthouse. The project site is located
on sovereignty submerged lands in Pine Island Sound, Class III
Outstanding Florida Waters, Pine Island Sound Agquatic Preserve,
Lee County, Section 23, Township 44 South, Range 21 East.
II. AUTHORITY FOR REVIEW

The Department has permitting authority under Part IV of
Chapter 373, F.S., and Chapters 62-330, 62-341, and 62-343,
F.A.C. The activity is not exempt from the requirement to obtain
an envirbnmental resource permit. Pursuant to Operating
Agreements executed between the Department and the water

management districts, as referenced in Chapter 62-113, F.A.C.,

the Department is responsible for reviewing this application.
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The activity also requires a proprietary authorization, as
it is located on sovereign submerged lands owned by the Board of
Trustees. The activity is not exempt from the need to obtain a
proprietary authorization. Pursuant to Article X, Section 11 of
the Florida Constitution, Sections 253.002 and 253.77, F.S.,
Sections 18-21.0040, 18-21.0051, 18-20, and 62-343.075, F.A.C.,
the policies of the Board of Trustees, and the Operating
Agreements executed between the Department and the water
management districts, as referenced iﬁ Chapter 62-113, F.A.C.,
the Department has the authority to review and take final action
on this request for proprietary authorization.

III. REASONS FOR DENIAL
A. Environmental Resource Permit and Sovereign Submerged Lands
Authorization
On March 10, 1997, the Department requested additional
information (copies enclosed) from the applicant pursuant to
Section 62-312.060, F.A.C. The Applicant has failed to submit
additional information.

On July 8, 1997, the Department provided a letter to the
applicant's agent providing potential processing options because
of the applicant's stated intent to apply for a conveyance of the
submerged land beneath the previously existing fishshack pursuant
to the Butler Act. The applicant failed to respond to that

letter.
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Pursuant to Section 120.060(2), F.S., the Department may
deny a permit application if the Applicant, after receiving
timely notice, fails to correct errors, omissions, or suppiy
additional information in a reasonable period of time.

The request for authorization to use sovereign submerged
lands is denied because the Applicant has not met all applicable
requirements for proprietary authorizations to use sovereign
submerged lands, pursuant to Article X, Section 11 of the Florida
Constitution, Chapter(s) 253 and 258;.F.S., associated
Chapters(s) 18-21 and 18-20, F.A.C., and the policies of the
Board of Trustees. Specifically:

the structure proposed to be rebuilt is a nonwater dependent
structure. Rule 18-21.00405(6) (a)l and 2, F.A.C., state that
nonwater dependent structures shall not be rebuilt or restored if
50 percent or more of the structure is destroyed, or if use of the
structure has been discontinued and 50 percent or more of the
structure must be replaced in order to restore the structure to a
safely usable condition. According to photos submitted with the
application, and an April 3, 1997 site inspection by the
Department, the structure proposed to be rebuilt has been 100
percent destroyed by fire.

IV. RIGHTS OF AFFECTED PARTIES
The Department hereby denies the permit unless a timely

petition for an administrative proceeding (hearing) is filed

pursuant to the provisions of Section 120.57, F.S., and Chapter
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62-103, F.A.C., or unless all parties reach a written agreement
on mediation as an alternative remedy under Section 120.573,
F.S., before the deadline for filing a petition. Choosing
mediation will not adversely affect the right to a hearing if
mediation does not result in a settlement. The procedures for
petitioning for a hearing are set forth below, followed by the
procedures for pursuing mediation.

A person whose substantial interests are affected by the
Department's permitting decision (action) may petition for an
administrative hearing in accordance with Sections 120.569 and
120.57, F.S. The petition must contain the information set forth
below and must be filed (received) in the

Office of General Counsel, Mail Station 35

Department of Environmental Protection

3900 Commonwealth Boulevard

Tallahassee, Florida 32399-3000.
Petitions filed by any person, including the Applicant and any of
the parties listed below, must be filed within fourteen (14) days
from the date of receipt of this Notice of Permit Denial. A
Petitioner must mail a copy of the petition to the Applicant at
the address indicated above, at the time of filing. The failure
of any person to file a petition (or a request for mediation, as
discussed below) within the allowed time frame shall constitute a
waiver of that person's right to request an administrative

hearing under Sections 120.569 and 120.57, F.S., or to intervene

in this proceeding and participate as a party to it. Any



Lee County - ERP

DEP File No. 363019105

Page 6 of 10

subsequent intervention will be only at the discretion of the
presiding officer upon the filing of a motion in compliance with
Rule 28-5.207, F.A.C.

A petition must contain the following information:

(a) The name, address, and telephone number of each
Petitioner, the Applicant's name and address, the Department
Application File Number, and the county in which the project is
proposed;

(b) A statement of how and when.each Petitioner received
notice of the Department's action or proposed action;

(c) A statement of how each Petitioner's substantial
interests are affected by the Department's éction or proposed
action;

(d) A statement of the material facts disputed by the
Petitioner, if any;

(e) A statement of the facts that the Petitioner contends
warrant reversal or modification of the Department's action or
proposed action;

(f) A statement identifying the rules or statutes that the
Petitioner contends require reversal or modification of the
Departmént's action or proposed action; and

(g) A statement of the relief sought by the Petitioner,
stating precisely the action that the Petitioner wants the
Department to take with respect to the action or proposed action

addressed in this Notice of Permit Denial.
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Because the administrative hearing process is designed to
formulate final agency action, the filing of a petition means
that the Department's final action may be different from the
position taken by it in this Notice of Permit Denial. Persons
whose substantial interests will be affected by any such final
decision of the Department on the application have the right to
petition to become a party to the proceeding, in accordance with
the requirements set forth above.

Any person may elect to pursue médiation by reaching a
mediation agreement with all parties to the proceeding (which
include the Applicant, the Department, and any person who has
filed a timely and sufficient petition for a hearing) and by
showing how the substantial interests of each mediating party are
affected by the Department's action or proposed action. The
agreement must be filed (received) in the Office of General
Counsel of the Department at the above address by the same
deadline as set forth above for the filing of a petition.

The agreement to mediate must include the following:

(a) The names, addresses, and telephone numbers of any
persons who may attend the mediation;

(bf The name, address, and telephone number of the mediator
selected by the parties, or a provision for selecting a mediator
within a specified time;

(c¢) The agreed allocation of the costs and fees associated

with the mediation;
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(d) The agreement of the parties on the confidentiality of
discussions and documents introduced during mediation;

(e) The date, time, and place of the first mediation
session, or a deadline for holding the first session, if no
mediator has yet been selected;

(£f) The name of each party's representative who shall have
authority to settle or recommend settlement;

(g) Either an explanation of how the substantial interests
of each mediating party will be affeCfed by the action or
proposed action addressed in this Notice of Permit Denial or a
statement clearly identifying the petition for hearing that each
party has already filed, and incorporating it by reference; and

(h) The signatures of all partiés or their authorized
representatives.

As provided in Section 120.573, F.S., the ﬁimely agreement
of all parties to mediate will toll the time limitations imposed
by Sections 120.569 and 120.57, F.S., for requesting and holding
an administrative hearing. Unless otherWise agreed by the
parties, the mediation must be concluded within sixty (60) days
from the date of execution of the agreement.

If ﬁediation results in settlement of the administrative
dispute, the Department must enter a Final Order incorporating
the agreement of the parties. Persons whose substantial
interests will be affected by such a modified final decision of

the Department have a right to petition for a hearing only in



Lee County - ERP

DEP File No. 363019105

Page 9 of 10

accordance with the requirements for such petitions set forth
above, and must therefore file their petitions by the same
deadline as set forth above for the filing of a petition.

If mediation terminates without settlement of the dispute,
the Department shall notify all parties in writing that the
administrative hearing processes under Sections 120.569 and
120.57, F.S., remain available for disposition of the dispute,
and the notice will specify the deadlines that then will apply
for challenging the agency action andlelecting remedies under

those two statutes.

This notice constitutes final agency action unless a
petition or a request for mediation is filed in accordance with
the above paragraphs, or unless a request for extension of time
in which to file a petition is filed within the time specified
for filing a petition and conforms to Rule 62-103.070, F.A.C.
Upon timely filing of a petition, a request for mediation, or a
request for an extension of time this notice will not be
effective until further Order of the Department.

When the Order is final, any party to the Order has the
right to seek judicial review of the Order pursuant to Section
120.68,‘F.S., by the filing of a Notice of Appeal pursuant to
Rule 9.110, Florida Rules of Appellate Procedure, with the clerk
of the Department in the Office of General Counsel, Mail Station
35, at 3900 Commonwealth Boulevard, Tallahassee, Florida

32399-3000; and by filing a copy with the appropriate District
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Court of Appeal. The Notice of Appeal must be filed within
thirty (30) days from the date the Order is filed with the clerk
of the Department.

Executed in Fort Myers, Florida.

STATE OF FLORIDA DEPARTMENT
OF ENVIRONMENTAL PROTECTION

Al ookt

Maﬁgéiit F.(yighsmith
Directér of

District Management

MFH/JMI/MRM/m
Enclosure(s)

Copies furnished to:
Lee County Property Appraiser
DEP, Office of General Counsel, Tallahassee
DEP, Bureau of Coastal and Aquatic Managed Areas, Bokeelia
U.S. Army Corps of Engineers, Tampa

CERTIFICATE OF SERVICE

The undersigned duly designated deputy clerk hereby
certifies that this NOTICE OF PERMIT DENIAL and all copies were
mailed before the close of business on C;“ A to
the listed persons.

Clerk Stamp

FILING AND ACKNOWLEDGMENT
filed, on this date, pursuant
to §120.59, F.S., with the
designated Department Clerk,
receipt of which is hereby
acknowledged.

A e T

Clerk Date
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