BEFORE THE STATE OF FLORIDA

DEPARTMENT OF ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT
IN THE OFFICE OF THE

OF ENVIRONMENTAL PROTECTION,
DIVISION OF ENVIRONMENTAL ASSESSMENT AND RESTORATION

Complainant,

v.



OGC File No. 21-XXXX
xxxxxxxx

Respondents.

______________________________________/

NOTICE OF VIOLATION,

ORDERS FOR CORRECTIVE ACTION, AND 
ADMINISTRATIVE PENALTY ASSESSMENT

To:
xxxxxxxxxxx
Certified Return Receipt No. __________

Pursuant to the authority of Section 403.121(2), Florida Statutes (“Fla. Stat.”), the State of Florida Department of Environmental Protection (“Department”) gives notice to xxxxxx  (hereinafter collectively referred to as “Respondents”) of the following findings of fact and conclusions of law with respect to violations of Chapter 403, Fla. Stat.

FINDINGS OF FACT

PARAGRAPHS APPLICABLE TO ALL COUNTS

1. The Department is the administrative agency of the State of Florida having the power and duty to protect Florida’s air and water resources and to administer and enforce the provisions of Chapters 373 and 403, Fla. Stat., and the rules promulgated thereunder in Fla. Admin. Code Title 62.

2. Agricultural operations have occurred at the properties with the following property appraiser parcel numbers that are located within _______County, Florida] (collectively, the “Property”) at all times pertinent hereto, but longer than one year: 

	XXXXXX

	XXXXXX


3. XXXXX at all times pertinent hereto has owned the Property.  Respondents have the authority to control and do control the day-to-day agricultural operations on the Property.  
4. The Property and the agricultural operations thereon are within the boundaries of the XXXXX Basin Management Action Plan (“BMAP”).  The Department first adopted the BMAP in XXXXX.  
5. Agricultural stormwater runoff occurs from the agricultural operations at the Property during rain events as well as artificial watering that may occur on the Property.

6. The Department and Florida Department of Agriculture and Consumer Services (“FDACS”) have sent letters to Respondents in order to bring the Property and the agricultural operations thereon into compliance with Florida law.
7. FDACS has forwarded this matter to the Department for enforcement to compel Respondents to bring the Property and the agricultural operations thereon into compliance with Florida law.
COUNT I

8. The Property and the agricultural operations thereon have not been and are not enrolled in the FDACS best management practice (“BMP”) program. 
9. Respondents have not and are not undertaking water quality monitoring at the Property, consistent with a Department-approved water quality monitoring plan, to demonstrate compliance with state water quality standards.  
COUNT II
10. The Department has incurred expenses to date while investigating this matter in the amount of not less than $500.00.

CONCLUSIONS OF LAW

The Department has evaluated the Findings of Fact with regard to the requirements of Chapter 403, Fla. Stat., and Fla. Admin. Code Title 62.  Based on the foregoing facts the Department has made the following conclusions of law:

11. Sections 403.067(7)(b)2.g., Fla. Stat., requires owners of agricultural lands or operations within a BMAP area either 1) to register with FDACS to implement the applicable BMPs adopted by FDACS in rule, or 2) to conduct at Respondent’s expense water quality monitoring prescribed by FDEP (in Chapter 62-307, F.A.C.) at the Property to show compliance with state water quality standards and the pollutant reductions established by the Department.  To date Respondents have not complied with either of these requirements.
12. Agricultural stormwater runoff is a “nonpoint source discharge” as that term is used in Chapter 403, Fla. Stat.

13. Each Respondent is a “person” as defined in Sections 403.031, Fla. Stat.

14. Each Respondent is a “nonpoint source discharger” as defined in Rule 62-307.100(2), F.A.C.

15. The Department is imposing an administrative penalty of less than or equal to $50,000.00 in this Notice of Violation as calculated in accordance with Section 403.121, Fla. Stat.

16. The facts in Count I constitute a violation of Section 403.067(7)(b)2.g., Fla. Stat.  The facts also constitute a violation of Section 403.161, Fla. Stat., which makes it a violation to fail to comply with Department rules.

17. The violation in Count I requires the assessment of an administrative penalty under Section 403.121(5), Fla. Stat., of $1,000.00 for failure to comply with Department regulatory statutes.
18. The violation in Count I requires the assessment of an administrative penalty under Section 403.121(4)(d), Fla. Stat., of $6,000.00 for failure to install, maintain, or use a required pollution control system or device.
19. The violation in Count I requires the assessment of an administrative penalty under Section 403.121(4)(d), Fla. Stat., of $3,000.00 for failure to conduct required monitoring.

20. The violation in Count I has been ongoing for at least one year.  Section 403.121(9), Fla. Stat., requires the assessment of administrative penalty for each and every day the violation(s) occurred.  
21. Under Section 403.121(9), Fla. Stat., the total administrative penalties may not exceed $50,000.00 per person.
22. The administrative penalties assessed for Count I total $50,000.00.  

23. The costs and expenses related in Count II are reasonable costs and expenses incurred by the Department while investigating this matter, which are recoverable pursuant to Section 403.141(1) Fla. Stat.

ORDERS FOR CORRECTIVE ACTION


The Department has alleged that the activities related in the Findings of Fact constitute violations of Florida law.  The Orders for Corrective Action state what you, Respondents, must do in order to correct and redress the violations alleged in this Notice.


The Department will adopt the Orders for Corrective Action as part of its Final Order in this case unless Respondent either files a timely petition for a formal hearing or informal proceeding, pursuant to Section 403.121(2)(c), Fla. Stat., or files written notice with the Department opting out of this administrative process, pursuant to 403.121(2)(c), Fla. Stat. (See Notice of Rights.)  If Respondents fail to comply with the corrective actions ordered by the Final Order, the Department is authorized to file suit seeking judicial enforcement of the Department's Order pursuant to Sections 120.69, 403.121 and 403.131, Fla. Stat.


Pursuant to the authority of Sections 403.061(8) and 403.121, Fla. Stat., the Department proposes to adopt in its Final Order in this case the following specific corrective actions that will redress the alleged violations:

24. Respondents shall forthwith comply with all Department statutes and rules regarding agricultural nonpoint source discharges.  Respondents shall correct and redress all violations in the time periods required below and shall comply with all applicable statutes and rules.

25. Respondents shall promptly enroll in the FDACS BMP program in accordance with the requirements in Chapter 5M-1, F.A.C., and the additional procedures and timeframes in this paragraph.  Within 21 days of the effective date of this Order, Respondents shall contact [NAME] FDACS Office of Agricultural Water Policy at [EMAIL ADDRESS], receipt requested, to schedule an onsite meeting at the Property between Respondents and FDACS personnel in order to determine the BMPs applicable to the operations at the Property.  The onsite meeting shall occur within 60 days of the effective date of this Order.  The FDACS representatives will work with Respondents to identify all BMPs that are applicable to the operations and to document the BMPs on the Notice of Intent to Implement BMPs (NOI) and BMP Checklist.  Within 7 days of the onsite meeting, Respondents shall enroll in the applicable FDACS BMP program(s) by submitting to FDACS a completed Notice(s) of Intent to Implement BMPs (“NOI”) and BMP Checklist(s) that cover the Property and all of the agricultural operations occurring thereon.
26. Respondents shall properly implement all applicable BMPs within 30 days of submitting the NOI to FDACS.  Respondents shall sufficiently document proper implementation of the applicable BMPs for review by FDACS and Department personnel.  Biannually, on the anniversary date of the effective date of this Order, Respondents shall electronically submit the records documenting proper implementation of the applicable BMPs to the Department at [EMAIL ADDRESS] and FDACS in accordance with Rule 5M-1.008, F.A.C.  Respondents shall keep records of the proper implementation of the applicable BMPs for ten years after the effective date of this Order.
27. Respondents shall allow all authorized representatives of the Department and FDACS access to the Property at reasonable times for the purpose of determining compliance with the terms of this Order and the rules and statutes of the Department and FDACS.  Authorized representatives of the Department and FDACS are also authorized to take water quality samples of any discharges occurring on the Property as well as surface waters or ground water located on, under or adjacent to the Property.
28. Within 30 days of the effective date of this Order, Respondents shall pay $XXXX to the Department for the administrative penalties imposed above.  Respondents are jointly and severally liable for these administrative penalties.  Payment shall be made by cashier’s check or money order or on-line payment.  Cashier’s check or money order shall be made payable to the “State of Florida Department of Environmental Protection” and shall include thereon the notations “OGC Case No. ________” and “Water Quality Assurance Trust Fund.”  The payment shall be sent to the State of Florida Department of Environmental Protection, {address}.  Online payments by e-check can be made by going to the DEP Business Portal at:  http://www.fldepportal.com/go/pay/.  It will take a number of days after this order becomes final, effective and filed with the Clerk of the Department before ability to make online payment is available.
29. In addition to the administrative penalties, within 30 days of the effective date of this Order, Respondents shall pay $500.00 to the Department for costs and expenses.  Respondents are jointly and severally liable for these costs and expenses.  Payment shall be made by cashier’s check or money order.  Cashier’s check or money order shall be made payable to the “State of Florida Department of Environmental Protection” and shall include thereon the notations “OGC Case No._______” and “Water Quality Assurance Trust Fund.”   The payment shall be sent to the State of Florida Department of Environmental Protection, {address}.   Online payments by e-check can be made by going to the DEP Business Portal at:   http://www.fldepportal.com/go/pay/.  It will take a number of days after this order becomes final, effective and filed with the Clerk of the Department before ability to make online payment is available.
NOTICE OF RIGHTS

Respondent’s rights to negotiate, litigate or transfer this action are set forth below.

Right to Negotiate

30. This matter may be resolved if the Department and Respondents enter into a Consent Order, in accordance with Section 120.57(4), Fla. Stat., upon such terms and conditions as may be mutually agreeable.

Right to Request a Hearing

31. Respondents have the right to a formal administrative hearing pursuant to Sections 120.569, 120.57(1), and 403.121(2), Fla. Stat., if Respondents dispute issues of material fact raised by this Notice of Violation, Orders for Corrective Action, and Administrative Penalty Assessment ("Notice").  At a formal hearing, Respondents will have the opportunity to be represented by counsel or qualified representative, to present evidence and argument on all issues involved, and to conduct cross-examination and submit rebuttal evidence. 

32. Respondents have the right to an informal administrative proceeding pursuant to Sections 120.569 and 120.57(2), Fla. Stat., if Respondents do not dispute issues of material fact raised by this Notice.  If an informal proceeding is held, Respondents will have the opportunity to be represented by counsel or qualified representative, to present to the agency written or oral evidence in opposition to the Department's proposed action, or to present a written statement challenging the grounds upon which the Department is justifying its proposed action.

33. If Respondents desire a formal hearing or an informal proceeding, Respondents must file a written responsive pleading entitled "Request for Administrative Proceeding" within 20 days of receipt of this Notice.  The request must be in the form required by Fla. Admin. Code Rule 28-106.2015 and include the following:

(a) The name, address, and telephone number, and facsimile number (if any) of each respondent if the respondent is not represented by an attorney or qualified representative;

(b) The name, address, telephone number, and facsimile number of the attorney or qualified representative of the respondent, if any, upon whom service of pleadings and other papers shall be made;

(c) A statement of when respondent received the Notice;  

(d) A statement requesting an administrative hearing identifying those material facts that are in dispute.  If there are none, the request for hearing must so indicate; and 

(e) The notation “OGC Case No. _______ shall be included in the request. 

A request for hearing is filed when it is received by the Department's Office of General Counsel, 3900 Commonwealth Boulevard, MS-35, Tallahassee, Florida 32399-3000 or received via electronic correspondence at Agency_Clerk@floridadep.gov.

Right to Mediation

34. If a Respondent timely files a request challenging the Notice in accordance with Section 403.121(2)(e) Florida Statute, the Respondent has the right to mediate the issues raised in the Notice.  If requested, a mediator will be appointed to assist the Department and Respondent to reach a resolution of some or all of the issues.   Up to 8 hours of free mediation services to the Respondent is provided.  A mediator cannot require the parties to settle the case.  If mediation is unsuccessful, both parties retain their full rights to litigate the issues before an administrative law judge. The mediation process does not interrupt the time frames of the administrative proceedings and the mediation must be completed at least 15 days before the date of the final hearing.

(f) The written request to appoint a mediator must be made within 10 days 
after receipt of the Initial Order from the administrative law judge appointed to hear the case.  The request must be received by the “OGC Case No. _______ shall be included in the request. 

A request for hearing is filed when it is received by the Department's Office of General Counsel, 3900 Commonwealth Boulevard, MS-35, Tallahassee, Florida 32399-3000 or received via electronic correspondence at Agency_Clerk@floridadep.gov.

35.    Once the request is timely received, the Department will provide the parties with a list of mediators and the necessary information as required by Section 403.121(2)(e) Florida Statutes.

Right to Opt Out of the Administrative Proceeding

36. If Respondent does not wish to contest the issues before an administrative law judge, Respondent may file a notice with the Department opting out of the administrative process.  Respondent must file its written opt out notice within 20 days after service of the Notice.  The written notice to opt out is filed when it is received by the Department's Office of General Counsel, 3900 Commonwealth Boulevard, MS-35, Tallahassee, Florida 32399-3000 or received via electronic correspondence at Agency_Clerk@floridadep.gov.

37. Once the Respondent opts out of the administrative process, the Department may sue the Respondent for injunctive relief, damages, costs and expenses and civil penalties.  If the Respondent opts out of the administrative process, the Department may ask the judge to assess civil penalties in excess of the amounts in this Notice up to $15,000.00 per day per violation.  The election to opt out of the administrative process is permanent and once the election is made the administrative process cannot be restarted.

Waivers

38. Respondents will waive the right to a formal hearing or an informal proceeding if either 

a.
a request for a formal hearing or informal proceeding is not filed with the Department within 20 days of receipt of this Notice, or

b.
a notice opting out of the administrative proceeding is not filed with the Department within 20 days of receipt of this Notice.  

These time limits may be varied only by written consent of the Department.

General Provisions

39. The findings of fact and conclusions of law of this Notice together with the Orders for Corrective Action will be adopted by the Department in a Final Order if Respondents fail to timely file a request for a formal hearing or informal proceeding, pursuant to Section 403.121, Fla. Stat.  A Final Order will constitute a full and final adjudication of the matters alleged in this Notice.

40. If Respondents fail to comply with the Final Order, the Department is authorized to file suit in circuit court seeking a mandatory injunction to compel compliance with the Order, pursuant to Sections 120.69, 403.121, and 403.131, Fla. Stat.  The Department may also seek to recover damages, all costs of litigation including reasonable attorney's fees and expert witness fees, and civil penalties of not more than $15,000.00 per day for each day that Respondent has failed to comply with the Final Order.

41. Copies of Department rules referenced in this Notice may be examined at any Department Office or may be obtained by written request to the District Office.


DATED this                      day of                                     , 20__.





STATE OF FLORIDA DEPARTMENT





OF ENVIRONMENTAL PROTECTION





____________________________





Julie Espy




Director





Division of Environmental Assessment 





and Restoration
Copies furnished to: 
Kirk White, OGC Litigation Section
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