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Notice of Violation/Revocation of Placard
OGC No.: XX-XXXX

BEFORE THE STATE OF FLORIDA

DEPARTMENT OF ENVIRONMENTAL PROTECTION

STATE OF FLORIDA DEPARTMENT
IN THE OFFICE OF THE

OF ENVIRONMENTAL PROTECTION,
             DISTRICT

Petitioner,

v.



OGC FILE NO.:

[For corporations, insert entire

name as listed in corporate information 
records on Sunbiz.  
For PROPERTY owner(s), include ALL owners.  
For businesses not listed in Sunbiz,
Contact OGC for advice on naming the

proper parties.
FOR TRUSTS, include NAME OF TRUSTEE, 

as Trustee for the insert complete name of trust.]


Respondent(s).

___________________________________
NOTICE OF VIOLATION, NOTICE OF INTENT TO REVOKE FUEL PLACARD REGISTRATION, ORDERS FOR CORRECTIVE ACTION, AND

ASSESSMENT OF ADMINISTRATIVE PENALTIES

TO:


Certified Mail No.:  


XXXX XXXX XXXX XXXX

Pursuant to the authority of Sections 403.121(2) and 376.303, Florida Statutes ("Fla. Stat.”) the State of Florida Department of Environmental Protection ("Department") gives notice to _______________________ ("Respondent") of the following findings of fact, conclusions of law, assessment of administrative penalties, and orders for corrective action with respect to violations of Chapters 403 and 376, Fla. Stat., and the rules promulgated thereunder in Title 62, Florida Administrative Code (“Fla. Admin. Code”).  In addition, the Department hereby gives this notice, pursuant to the authority of Sections 120.60(5) and 376.303, Fla. Stat., [and Rule 62-761.400(6), Fla. Admin. Code], to Respondent that the Department 
intends to revoke the following license:   Fuel Placard Registration No. _________. The Department intends to revoke Respondent’s Fuel Placard Registration No. _______, based upon the following findings of fact and conclusions of law.
FINDINGS OF FACT

1. The Department is the administrative agency of the State of Florida having the power and duty to protect Florida's air and water resources and to administer and enforce the provisions of Chapters 403 and 376, Fla. Stat., and the rules promulgated thereunder in Title 62, Fla. Admin. Code.
2. [USE THIS PARAGRAPH TO DESCRIBE THE RESPONDENT] FOR EXAMPLE: The Respondent, ABC, Inc., is an active Florida for-profit business, organized under the laws of the state of Florida on or about August 10, 2024, and located at 10 Red Lane, Orlando, Orange County, Florida, 32801. 
3. [USE THIS PARAGRAPH TO DESCRIBE IN DETAIL RESPONDENT’S ASSOCIATION TO THE PROPERTY] FOR EXAMPLE: Respondent is the record owner of the non-residential real property, including all structures, systems, and/or facilities thereon, located at 10 Red Lane, Orlando, Orange County, Florida, 32801, and further identified by Orange County Property Appraiser Parcel Identification No. 111-1111-111 and Department Facility No. 8675309 (“Property”).
4. [USE THIS PARAGRAPH TO DESCRIBE RESPONDENT’S ASSOCIATION TO THE FACILITY AND PETROLEUM STORAGE SYSTEM] FOR EXAMPLE: Respondent owns and operates a facility and storage tank system, as defined in Section 376.301(18), Fla. Stat., and Subsection 62-762.200(57), Fla. Admin. Code, respectively, located at 10 Red Lane, Orlando, Orange County, Florida, 32801 (“Facility”).
[NOTE:  You must state enough specific facts so that someone would be able to understand who, what, how, when and where the violations occurred.  ThERE MUST BE AT LEAST ONE FACT TO SUPPORT EVERY COUNT AND factS SET OUT  must be more detailed than that needed for a consent ordeR.  FOR EXAMPLE:   DESCRIBE THE INSPECTION OF THE FACILITY OR PROPERTY THAT LED TO THE DISCOVERY OF THE VIOLATIONS.  ONLY INCLUDE THOSE EXHIBITS THAT ARE NECESSARY FOR THE CAUSE OF ACTION, SUCH AS A notification from insurance company of cancellation of policy.  DO NOT INCLUDE WARNING LETTERS OR INSPECTION REPORTS.] 

EXAMPLE “FINDINGS OF FACT” LISTED BELOW:
5. On January 3, 2024, the Department [OR “_______ County, acting on behalf of the Department pursuant to Section 376.303, Fla. Stat.,”] conducted an inspection of the Facility and found that the storage tanks at the Facility did not have any electronic or mechanical release detection and found petroleum product in the premium unleaded gasoline submersible turbine pump (STP) sump and the dispenser 3/4 sump.  
6. On April 3, 2024, the above-described sumps were subsequently hydrostatically tested by Respondent’s contractor following the Department’s inspection. Both sumps failed the hydrostatic test, indicating that the sumps were not liquid-tight and could potentially result in a discharge.
7. Following the Department’s inspection findings and the failed hydrostatic tests of the sumps, Respondent was required to provide a completed Incident Notification Form to the Department and investigate the incident to determine if a discharge occurred, including conducting soil and groundwater sampling for laboratory analysis in the area of the sumps.  
8. Respondent failed to investigate and failed to provide an Incident Notification Form or other documentation to the Department to demonstrate that Respondent investigated whether a discharge occurred, or that the sumps had been repaired or replaced.
9. The Department’s January 3, 2024, inspection also found that Respondent could not demonstrate financial responsibility for pollution liability as required by law.  Based on the records provided to the Department as of the date of this Notice, the Facility’s pollution liability insurance policy expired on August 22, 2021.
the FACILITY/OWNER SHOULD HAVE A HISTORY OF VIOLATIONS WHERE (1) THE Department has issued a Consent orDER, Final Order or obtained a Court Judgment against the Facility for THE PAST violations and (2) assessed/OBTAINED at least $3,000.00 in penalties. YOU NEED TO CITE THE HISTORY OF NONCOMPLIANCE IN FACTS. See Section 403.121(7), Fla. Stat. for assessment of additional penalty amounts]

FOR EXAMPLE:

10.   On March 22, 2022, the Department issued a Consent/Final Order No. 22-2222 to redress violations at the Facility found by the Department, which included failing to establish/maintain evidence of financial responsibility and failing to perform storage tank system inspections mandated under Chapter 62-762, Fla. Admin. Code. The Consent/Final Order No. 22-2222 required Respondent complete certain corrective actions within certain timeframes to redress the violations at the Facility and submit penalties to the Department for the violations.  
11. As of the date of this Notice, Respondent has failed to comply with the requirements of the Department’s Consent/Final Order No. 22-2222. Specifically, Respondent has failed to (i) obtain financial responsibility; (ii) perform required inspections and maintenance at the Facility; and (iii) submit penalties in the amount of $6,254.00, to the Department.
[NOTE: EACH COUNT SHOULD CONTAIN A SEPARATE VIOLATION OR GROUP OF RELATED VIOLATIONS.  THE COUNTS SHOULD DESCRIBE FACTS THAT RELATE TO THE VIOLATIONS.] EXAMPLE “COUNTS” LISTED BELOW:
COUNT I
Failure Maintain Financial Responsibility

12. The Department realleges and incorporates the facts set out in Paragraphs 1 through XX herein.

13. Section 376.309(1), Fla. Stat. and Subsection 62-761.420(2), Fla. Admin. Code, require that each owner of a facility maintain evidence of financial responsibility for all storage tank systems until the storage tank systems are properly closed to demonstrate the ability to pay for cleanup of a discharge and third-party liability resulting from a discharge of petroleum or petroleum product at the facility.  In addition, Subsection 62-761.420(4), Fla. Admin. Code, provides that evidence of financial responsibility shall be demonstrated to the county or the Department for inspection at the Facility or, if the records are kept offsite, within five (5) business days of receipt of the county or Department’s request.

14. Respondent’s last known pollution liability insurance policy expired on August 22, 2021.  As of the date of this Notice, Respondent has failed to provide the Department with evidence of financial responsibility in effect for the Facility since August 22, 2021.
COUNT II
Failure to Submit Annual Registration Fees and

Depositing Fuel in Unregistered Storage Tank System
15. The Department realleges and incorporates the facts set out in Paragraphs 1 through XX herein.
16. Section 376.303, Fla. Stat., and Rule 62-761.400, Fla. Admin. Code, require that underground storage tank systems with individual storage capacities greater than 110 gallons that store hazardous substances or pollutants be registered with the Department, and the owner or operator of a facility with such underground storage tank systems submit registration fees to the Department for each storage tank system annually.

17. Pursuant to Section 376.3077, Fla. Stat., and Subsection 62-761.400(7), Fla. Admin. Code, it is unlawful for any owner, operator, or supplier to pump or otherwise deposit any motor fuel into a tank required to be registered under Section 376.303, Fla. Stat., unless proof of valid registration is displayed on such tank itself or the dispensing or measuring device connected thereto or, where appropriate, in the office or kiosk of the facility where the tank is located.
18. Respondent’s tank registration expired on December 12, 2021. As of the date of this Notice, Respondent has failed to submit the required annual registration fees to the Department for the Facility and is depositing motor fuel into the underground storage tanks at the Facility without a valid registration.
COUNT III
Failure to Perform Required Inspections 

and Failure to Maintain Systems 

19. The Department realleges and incorporates the facts set out in Paragraphs 1 through XX herein.
20. Paragraphs 62-761.600(1)(d) and (e), Fla. Admin. Code, require a Facility to perform visual inspections and release detection monitoring on each underground storage tank system and its components at least once a month, not to exceed thirty-five (35) days, to determine if a release from the system has occurred.

21. Subsection 62-761.700(3), Fla. Admin. Code, requires a facility to perform specific operation and maintenance integrity testing on each underground storage tank system.

22. Respondent has failed to perform the required release detection inspections and required operation and maintenance integrity testing since acquiring the Facility.

23. Paragraph 62-761.700(1)(a)2., Fla. Admin. Code, requires that repairs shall be performed, as necessary, if any component of a storage tank system has an operational or structural problem that could potentially result in a release or discharge.
24. The Department’s January 3, 2024, inspection of the Facility found that the Facility’s storage tank system had failed and could potentially result in a release or discharge and that the system had not been repaired or taken out of service.
25. Hydrostatic testing of the premium unleaded gasoline STP sump and the dispenser 3/4 sump at the Facility on April 3, 2024, indicated the sumps failed.
COUNT IV
Failure to Properly Close the Systems 

Within 90-day of Discovery

26. The Department realleges and incorporates the facts set out in Paragraphs 1 through XX herein.

27. Subsection 62-761.800(2), Fla. Admin. Code, requires a system that fails to meet the requirements of Rule 62-761.500, Fla. Admin. Code, or fails to maintain financial responsibility pursuant to Rule 62-761.420, Fla. Admin. Code, be properly closed within ninety (90) days of discovery.
28. As of the date of this Notice, the Facility has failed to maintain financial responsibility since approximately August 22, 2021, and has failed to meet the tank system requirements of Rule 62-761.500, Fla. Admin. Code, since January 3, 2024.
29. As of the date of this Notice, the Facility has failed to close the tank system in accordance with Rule 62-761.800, Fla. Admin. Code.
COUNT V
Failure to Comply with Order of the Department
30. The Department realleges and incorporates the facts set out in Paragraphs 1 through XX herein. 

31. Consent/Final Order No. 22-2222 required Respondent: [EXAMPLE: (i) obtain financial responsibility or properly close the underground storage tank systems within ninety (90) days of the date of the order; (ii) submit registration fees to the Department for each storage tank system annually; (iii) perform required inspections and maintenance at the Facility; and (iv) submit penalties in the amount of $X,XXX.00, to the Department.]
32. As of the date of this Notice, Respondent has failed to comply with the following provisions of Department Consent/Final Order No. 22-2222:  
a. [LIST RELEVANT VIOLATIONS FOR WHICH RESPONDENT HAS FAILED TO COMPLY]

b. …
COUNT VI
Costs & Expenses

[ALWAYS INCLUDE THIS COUNT -- USE THE LOCAL PROGRAM CONTRACT TO HELP CALCULATE COSTS OF INSPECTIONS, ETC.]
33. The Department realleges and incorporates the facts set out in Paragraphs 1 through XX herein.

34. Section 403.141(1), Fla. Stat., provides that any person who violates Department rules or statutes is liable to the state for reasonable costs and expenses incurred by the Department to investigating and prosecute the violation.
35. The Department has incurred expenses investigating this matter in the amount of not less than $____.00.
CONCLUSIONS OF LAW

The Department has evaluated the Findings of Fact with regard to the requirements of Chapters 403 and 376, Fla. Stat., and Title 62, Fla. Admin. Code.  Based on the foregoing facts the Department has made the following conclusions of law:

36. Pursuant to Section 376.303(1)(a), Fla. Stat., and Subsection 62-761.400(6), Fla. Admin. Code, the Department may revoke a registration placard for noncompliance violation(s) for the failure to _____________. 

37. Respondent is the “owner and operator” of the Facility as defined in Section 376.301(28), Fla. Stat., and is a "person" within the meaning of Sections 403.031(9) and 376.301(29), Fla. Stat.
38. The Facility is a “Facility” as defined in Section 376.301(18), Fla. Stat. and subject to regulation by the Department pursuant to Chapters 376 and 403, Fla. Stat., and Chapter 62-761, Fla. Admin. Code.
[NOTE:  IN THESE PARAGRAPHS YOU MUST RECITE THE RULES AND STATUTES THAT RELATE TO THE SPECIFIC COUNTS.  EACH COUNT MUST HAVE AT LEAST ONE CORRESPONDING CONCLUSION OF LAW.]  
EXAMPLE “CONCLUSIONS OF LAW” LISTED BELOW:
39. Pursuant to Section 376.309, Fla. Stat., and Rule 62-761.420, Fla. Admin. Code, each owner of a facility is required to establish, maintain, and demonstrate evidence of financial responsibility for all storage tank systems until the systems are properly closed.
40. Pursuant to Subsection 62-761.710(2) and (3), Fla. Admin. Code, a facility is required to maintain certain records, such as release detection monitoring, financial responsibility, inspections, testing, repairs, operation and maintenance, for a period of three years in the case of subsection (2), and until each underground storage tank system is properly closed in the case of subsection (3).
41. Pursuant to Subsection 62-761.800(2), Fla. Admin. Code, an underground storage tank system that fails to meet the requirements of Rule 62-761.500, Fla. Admin. Code, or fails to maintain financial responsibility pursuant to Rule 62-761.420, Fla. Admin. Code, shall be properly closed within ninety (90) days of discovery.
42. Pursuant to Section 376.303, Fla. Stat., and Paragraph 62-761.400(4)(c), Fla. Admin. Code, all underground storage tank systems are required to be registered with the Department and must submit registration fees for each storage tank system to the Department annually.
43. Pursuant to Paragraph 62-761.400(3)(a), Fla. Admin. Code, the registration information for underground storage tank systems must be updated with the Department within ten (10) days of a change in property owner.
44. Pursuant to Section 376.3077, Fla. Stat., it is unlawful for any owner, operator, or supplier to pump or otherwise deposit any motor fuel into a tank required to be registered under Section 376.303, Fla. Stat., unless proof of valid registration is displayed on such tank itself or the dispensing or measuring device connected thereto or, where appropriate, in the office or kiosk of the facility where the tank is located. 
45. Pursuant to Subsection 62-761.700(3), Fla. Admin. Code, a facility is required to perform specific operation and maintenance integrity testing on each underground storage tank system.
46. Pursuant to Paragraphs 62-761.600(1)(d) and (e), Fla. Admin. Code, a facility is required to perform visual inspections and release detection monitoring on each underground storage tank system and its components at least once a month, not to exceed thirty-five (35) days, to determine if a release has occurred.
47. Pursuant to Sections 376.302(1) and 403.161(1), Fla. Stat., it is a violation of Chapters 376 and 403 to violate or fail to comply with any Department statute or rule.
48. Pursuant to Sections 376.302, 403.121, and 403.141, Fla. Stat., each day during any portion of which a violation occurs constitutes a separate offense.
49. Pursuant to Sections 376.302(2) and 403.161(2), Fla. Stat., whomever violates a Department statute or rule is liable to the state for any damages caused and for civil penalties in accordance with Sections 403.141 and 403.121, Fla. Stat.
50. Pursuant to Sections 376.302(2) and 403.141(1), Fla. Stat., Respondent is liable for reasonable costs and expenses incurred by the Department to investigate and prosecute the violations contained in this Notice.
51. The Department is imposing an administrative penalty of less than or equal to $50,000.00 in this Notice as calculated in accordance with Sections 403.121 and 403.141, Fla. Stat.
52. The facts in Count I constitute a violation under Sections 376.302(1) and 403.161(1), Fla. Stat., by Respondent for failing to comply with Section 376.309, Fla. Stat., and Rule 62-761.420, Fla. Admin. Code, requiring each owner or operator of a facility to maintain and demonstrate evidence of financial responsibility and ensure that copies of the current financial responsibility documents are available for inspection at the Facility or provide such records to the Department within five (5) business days of receipt of the Department’s request.
53. The violation in Count I requires the assessment of an administrative penalty under Section 403.121(4)(a), Fla. Stat., of $7,500.00 for failure to demonstrate financial responsibility and other record requirements.
[EXAMPLE: Additional Language for Prior Violation: The Consent Order OGC Case No. 22-2222 constitutes a history of noncompliance pursuant to Section 403.121(7), Fla. Stat. Therefore the penalty is increased by 25% or $1,875.00 making the total administrative penalty $ 9,375.00.] 

54. The facts in Count II constitute a violation under Sections 376.302(1) and 403.161(1), Fla. Stat., by Respondent for failing to comply with Section 376.303, Fla. Stat., and Rule 62-761.400, Fla. Admin. Code, requiring the owner of a facility to submit annual registration fees for each underground storage tank system. 

55. The violation in Count II requires the assessment of an administrative penalty under Section 403.121(5), Fla. Stat., of $1,000.00 for failing to comply with Department rule requiring tanks be registered annually.  The violation in Count II also requires the assessment of an administrative penalty under Section 403.121(3)(g), Fla. Stat., of $3,000.00 for depositing motor fuel into an unregistered storage tank system.
[EXAMPLE: Additional Language for Prior Violation: The Consent Order OGC Case No. 22-2222 constitutes a history of noncompliance pursuant to Section 403.121(7), Fla. Stat. Therefore the penalty is increased by 25% or $250.00 making the total administrative penalty $ 1,250.00.] 

56. The facts in Count III constitute a violation under Sections 376.302(1) and 403.161(1), Fla. Stat., by Respondent for failing to comply with Paragraphs 62-761.600(1)(d) and (e), and 62-761.700(3), Fla. Admin. Code, requiring a facility to perform regular release detection monitoring and operation and maintenance integrity testing on underground storage tank.  The violation in Count III requires the assessment of an administrative penalty under Section 403.121(4)(d), Fla. Stat., of $3,000.00 for failure to conduct required monitoring or testing.
57. The facts in Count IV constitute a violation under Sections 376.302(1) and 403.161(1), Fla. Stat., by Respondent for failing to comply with Subsection 62-761.800(2), Fla. Admin. Code, requiring systems that fail to meet the requirements of Rule 62-761.500, Fla. Admin. Code, or fail to maintain financial responsibility pursuant to Rule 62-761.420, Fla. Admin. Code, be properly closed within ninety (90) days of discovery or expiration of the financial mechanism, respectively.
58. The violation in Count IV requires the assessment of an administrative penalty under Section 403.121(3)(g), Fla. Stat., of $1,500.00 for failure to properly operate, maintain or close the underground storage tank systems.
[EXAMPLE: Additional Language for Prior Violation: The Consent Order OGC Case No. 22-2222 constitutes a history of noncompliance pursuant to Section 403.121(7), Fla. Stat. Therefore the penalty is increased by 25% or $375.00 making the total administrative penalty $ 1,875.00.] 

59. The facts in Count V constitute a violation under Sections 376.302(1) and 403.161(1), Fla. Stat., by Respondent for failing to comply with any Department statute, rule, or order.
60. The violation in Count V requires the assessment of an administrative penalty under Section 403.121(5), Fla. Stat., of $1,000.00 for failing to comply with Department requirement.  
61. The costs and expenses of $XX,000.00 as related in Count VI are reasonable costs and expenses incurred by the State while investigating this matter, and are recoverable from Respondent pursuant to Sections 376.302(2) and 403.141(1), Fla. Stat.

NOTICE OF FUEL PLACARD REGISTRATION REVOCATION AND ORDERS FOR CORRECTIVE ACTION

The Department has alleged that the activities related in the Findings of Fact constitute violations of Florida law.  The Orders for Corrective Action state what you, Respondent, must do in order to correct and redress the violations alleged in this Notice. 

The Department will permanently revoke Respondent’s Fuel Placard Registration No. ______ and issue the Orders for Corrective Action as part of its Final Order in this case unless Respondent files a timely petition for a formal hearing or informal proceeding, pursuant to Sections 120.60, and 403.121, Fla. Stat. (See Notice of Rights section below.)  If Respondent fails to comply with the corrective actions ordered by the Final Order, the Department is authorized to file suit seeking judicial enforcement of the Department's Order pursuant to Sections 120.69, 403.121 and 403.131, Fla. Stat.

Pursuant to the authority of Sections 120.60(5), 403.061(8) and 403.121, Fla. Stat., the Department proposes to adopt in its Final Order in this case the following specific corrective actions that will redress the alleged violations:

62. Respondent shall forthwith comply with all Department rules regarding Underground Storage Tank Systems.  Respondent shall correct and redress all violations in the time periods required below and shall comply with all applicable rules in Chapter 62- 761, Fla. Admin. Code.

[NOTE:  IN THIS SECTION YOU MUST INCLUDE SPECIFIC CORRECTIVE ACTIONS THAT RELATE TO EACH OF THE COUNTS. EXAMPLE “ORDERS FOR CORRECTIVE ACTION” LISTED BELOW]
(a) Commencing immediately and henceforth, the Facility’s Petroleum Storage Tank Facility Registration Placard shall be revoked and the deposit of any motor fuels at the Facility shall be prohibited in accordance with Section 376.3077, Fla. Stat., and Subsection 62-761.400(6) and (7), Fla. Admin. Code unless within thirty (30) days of this Order Respondent provides written notice that it has achieved compliance with the corrective actions identified in this Order related to Rules 62-761.420, 62-761.440, 62-761.500, and 62-761.600, Fla. Admin. Code.
(b) Respondent shall forthwith comply with all Department regulatory requirements regarding Underground Storage Tank Systems set out in Chapters 403 and 376, Fla. Stat., and the rules promulgated thereunder in Title 62, Fla. Admin. Code.
(c) Within ninety (90) days from the effective date of this Order, Respondent shall complete closure of the storage tank system in accordance with the requirements of Paragraph 62-761.800(2)(b), Fla. Admin. Code and conduct sampling during the closure in accordance with Instructions for Conducting Sampling During Underground Storage Tank Closure, April 2016 Edition, as required by Paragraph 62-761.800(3)(a), Fla. Admin. Code. In addition, Respondent shall submit the following notifications to the Department:
i. Written notification of the initiation of closure activities thirty (30) days prior to beginning any closure activities.
ii. Written notification of the initiation of closure activities forty-eight (48) hours before closure activities begin, to confirm the date and time of the scheduled activities.
(d) Within thirty (30) days of the effective date of this Order, Respondent shall submit payment to the Department in the amount of $XXXX.00, this includes $XXXX.00 for the administrative penalties imposed above and $XXXX.00 for costs and expenses imposed above. Payment shall be made in accordance with Paragraph XX herein.
63. All payments shall be made by cashier's check, money order or online payment. Cashier’s check or money order shall be made payable to:  "State of Florida Department of Environmental Protection” and shall include both the notations “OGC No. XX-XXXX” and "Water Quality Assurance Trust Fund."  Cashier’s check and money order payments shall be sent to:  State of Florida Department Environmental Protection, _______ District, [ADDRESS], Florida ZIP.  Online payments may be made by going at the DEP Business Portal: http://www.fldepportal.com/go/pay/.   Please note it may take a number of days after this order becomes final and effective filed with the Clerk of the Department before online payment is available.
64. All submittals/notifications required by this Order shall be sent to:  State of Florida Department Environmental Protection, _______ District, [ADDRESS], Florida ZIP, or electronically to [insert DEP email].   All submittals shall include the notations: “OGC No. XX-XXXX” and “Facility No.  XX-XXXX”.
NOTICE OF RIGHTS

(PLEASE READ CAREFULLY)

Respondent’s rights to negotiate, litigate or transfer this action are set forth below.
Right to Negotiate

65. This matter may be resolved if the Department and Respondent enter into a Consent Order, in accordance with Section 120.57(4), Fla. Stat., upon such terms and conditions as may be mutually agreeable.

Right to Request a Hearing

66. Respondent has the right to a formal administrative hearing pursuant to Sections 120.569 and 120.57(1), Fla. Stat., if Respondent disputes issues of material fact raised by this Notice of Violation.  At a formal hearing, Respondent will have the opportunity to be represented by counsel or other qualified representative, to present evidence and argument on all issues involved, and to conduct cross-examination and submit rebuttal evidence. 

67. Respondent has the right to an informal administrative proceeding pursuant to Sections 120.569 and 120.57(2), Fla. Stat., if Respondent does not dispute issues of material fact raised by this Notice. If an informal proceeding is held, Respondent will have the opportunity to be represented by counsel or other qualified representative, to present to the agency written or oral evidence in opposition to the Department's proposed action, or to present a written statement challenging the grounds upon which the Department is justifying its proposed action.

68. If Respondent desires a formal hearing or an informal proceeding, Respondents must file a written responsive pleading entitled "Petition for Administrative Proceeding" within twenty (20) days of receipt of this Notice.  The petition must be in the form required by Rule 28-106.2015, Fla. Admin. Code, and include the following:  

(a) The name, address, telephone number, and email address (if any) of each respondent; 

(b) The name, address, telephone number, and email address of the attorney or qualified representative of each respondent (if any), upon whom service of pleadings and other papers shall be made;

(c) A statement of when respondent received the Notice;  

(d) A statement requesting an administrative hearing identifying those material facts that are in dispute.  If there are none, the petition must so indicate; and

(e) The notation “OGC No. XX-XXXX” shall be included in the request.

A petition is filed when it is received by the Department's Office of General Counsel, 3900 Commonwealth Boulevard, MS-35, Tallahassee, Florida 32399-3000 or received via electronic correspondence at Agency_Clerk@floridadep.gov.

Right to Request Mediation

69. If Respondent timely files a request challenging the Notice in accordance with Section 403.121(2)(e), Fla. Stat., Respondent has the right to mediate the issues raised in the Notice.  If requested, a mediator will be appointed to assist the Department and Respondent to reach a resolution of some or all of the issues.  
Right to Opt Out of the Administrative Proceeding

70. If Respondent does not wish to contest the issues before an administrative law judge, Respondent may file a notice with the Department opting out of the administrative process.  Respondent must file its written opt out notice within twenty (20) days after service of the Notice.  The written notice to opt out is filed when it is received by the Department's Office of General Counsel, 3900 Commonwealth Boulevard, MS-35, Tallahassee, Florida 32399-3000 or received via electronic correspondence at Agency_Clerk@floridadep.gov.

71. Once Respondent opts out of the administrative process, the Department may sue the Respondent for injunctive relief, damages, costs and expenses and civil penalties.  If Respondent opts out of the administrative process, the Department may ask the judge to assess civil penalties in excess of the amounts in this Notice up to $15,000.00 per day, per violation. The election to opt out of the administrative process is permanent and once the election is made the administrative process cannot be restarted.

Waiver

72. Respondent will waive the right to a formal hearing or an informal proceeding if a petition is not filed with the Department within twenty (20) days of receipt of this Notice.  These time limits may be varied only by written consent of the Department.

General Provisions
73. The allegations of this Notice together with the Orders for Corrective Action will be adopted by the Department in a Final Order if Respondent fails to timely file a petition for a formal hearing or informal proceeding, pursuant to Section 403.121, Fla. Stat. A Final Order will constitute a full and final adjudication of the matters alleged in this Notice.

74. If Respondent fails to comply with the Final Order, the Department is authorized to file suit in circuit court seeking a mandatory injunction to compel compliance with the Final Order, pursuant to Sections 120.69, 403.121 and 403.131, Fla. Stat.  The Department may also seek to recover damages, all costs of litigation including reasonable attorney's fees and expert witness fees, and civil penalties of not more than $10,000.00 per day for each day that Respondent has failed to comply with the Final Order.

75. The Department is not barred by the issuance of this Notice from maintaining an independent action in circuit court with respect to the alleged violations.  If such action is warranted, the Department may seek injunctive relief, damages, and civil penalties of not more than $10,000.00. per day, and all costs of litigation.

76. Copies of Department rules referenced in this Notice may be examined at any Department Office or may be obtained by written request to the District Office listed in Paragraph XX herein. The rules referenced in this Noticed are also available at: https://floridadep.gov/ogc/ogc/content/rules.

DATED this                      day of                                     , 20      .

                                   
STATE OF FLORIDA DEPARTMENT

                                  
 OF ENVIRONMENTAL PROTECTION

                                   
____________________________


Director of District Mgmt.

_______ District
Copies furnished to:

FDEP OGC:

· Agency Clerk (Agency_Clerk@FloridaDEP.gov)

· Kirk S. White, Deputy General Counsel-Litigation (Kirk.White@FloridaDEP.gov)

FDEP [District]

· District contact

Respondent Counsel [if known]
�Not revoking for 30 days post NOV issuance per program process and in part, rule
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�OGC NOTE: Example language providing enforcement history to support placard revocation. Should be used in conjunction with language providing specific facts of non-compliance to support Counts in NOV.
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