
NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM 

MEMORANDUAI OF AGREEMENT 


BETWEEN THE STATE OF FLORIDA AND 

THE UNITED STATES ENVIRONME1VTAL PROTECTION AGENCY 


REGION 4 


Section I. Introduction 

This Memorandum of Agreement (hereinafter, MOA) establ ishes pol ic ies, responsibi lities 
and procedures pursuant to 40 Code of Federal Regulations (C.F.R.) Part 123 and sets forth 
procedures for how the National Pollutant Discharge El imination System (NPDES) program will 
be administered by the State of Florida, Departmen t of Environmental P rotection (hereinafter, 
FDEP or State) and reviewed by Region 4 of the United States Environmental Protection Agency 
(here inafter, EPA or Region 4). AJ I additional agreements between the FDEP and EPA are 
subject co rev iew by the Regional Administrator o f the U.S. Envi ronmental Protection Agency, 
Region 4 (hereinafter, the Regional Administrator), and the Secretary of the FDEP (hereinafter, 
t.he Secretary). If the Regional Administrator determines that any provision o f any agree ment 
does not conform lo the requirements of Section 402(b) of the Federal Clean Water Act 
(hereinafter, the CW A), 33 U.S.C. l25 1 et. _§Qg., or to the requirements of 40 C. F.R. 
Pans 122- 125, or other applicable federal regulations. the Regional Administrator shall notify the 
Secretary of any proposed revisions or modifications which must be in such agreements. 

The Secretary and the Regional Administrator hereby agree to main tain a high level of 
cooperation and coordination between the FDEP and EPA staffs in a pat1nership to ensure 
successful and effccti ve administration of the NPDES program. In this pa11ncrship, EPA will 
provide to the FDEP technical and other assistance on pe rmi t, compliance and enforcement 
matters when requested, as appropriate and as funding al lows. 

The FDEP will administer an NPDES program in accordance wi th the CW A Section 402, 
th is MOA, applicable Florida legal authority, and the annual State Section 106 Program Plan 
(State 106 Workplan). The FDEP has the primary responsi bil ity to establ ish the State NPDES 
program priorities that are consistent with national NPDES goals and objectives. This agreement 
docs not establish an agent relationship between EPA and the State, and no waiver of sovereign 
immunity is implied or assumed by th is agreement. 

The strategies and priorities for issuance, compliance monitoring and enforcement of 
permits, as established in this MOA, may be set fo11h in more detail in the State 106 Workplan, a 
Performance Pat1nership Agreement (PPA), or a State/EPA Enforcement Agreement signed by 
the Secretary and the Regional Administrator. This MOA, the State 106 Workplan, the PPA, and 
any other State/EPA agreement(s) regarding the NPDES program shall not be in conflict. 

Either the Secretary or the Regional Administrator may in iti ate an action to modi fy chis 
MOA at any time. However, before th is MOA may be modified , any revisions must be in 
writing and signed by the Secretary and the Regional Administrator. It is recogn ized that 
organizational changes may occur at federal or state levels as programs evolve. The parties 
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agree that should the contact information contained herein require revision as a result of 
organizational changes, this document shall remain in full force and effect wi thout the need for 
modification. Rather, it is agreed that should either part y make organizational change(s) that 
affects the contact information contained herein, revisions to the contact information shall be 
accomplished through written noti fication to the other party wi thin thirty (30) days after such 
organizational change occurs . 

Section II. Scope of Authorization 

T he Secretary and the Regional Administrator agree that the State of Florida has been 
granted authorization to administer the NPDES permitting, compliance, and enforcement 
programs. The FDEP does not exercise jurisdic tion over federal ly-recognized Indian T ribal 
lands and w ill not be seeking such authority. Fu1ther, the FDEP is not currently authori7,ed for a 
federal biosolids management program as part of the NPDES program. 

Review ol' New or Revised State Rules, Regulations or S tatutes 

Either EPA or the State may initiate a revision to the NPDES program. The State and EPA 
shall keep each other fully in formed of any proposed modifications to its statutor y o r regulatory 
authority, forms, procedures, or priori ties. 

I. Revision o f the State's program shall be accompl ished as fol lows: 

a. 	 The State shall submi t to EPA's Regional Administrator a modified 
program description, an Atto111ey General 's statement, Memorandum of 
Agreement, or any such other documents, as EPA determines to be 
necessar y under the c ircumstances after consultation w ith the State. EPA 
w i ll determine if the proposed revision is substantial or non-substantial. 

b. 	 If EPA determines !hat the proposecl revision is substantial , EPA shall 
issue publ ic notice of the proposed revision and provide an oppo1tun ity to 
comment for a period of at least th ir ty (30) days. The publ ic notice wil l 
also provide an opportuni ty to the publ ic to request a public hearing. 

e. 	 The Regional Administrator will approve or disapprove program revisions 
based on the requi rements of40 C.F.R. Pait 123 and of the CW A. Notice 
of approval of a substantial change shall be publ ished in the Federal 
Register. A program revi sion shall become effective upon the approval of 
the Regional A dministrator. 

d. 	 TfEPA detennines the revision to be non-substamial , notice o f approval 
may be given by letter from the Regional Administrator to the Secretary or 
his/her designee. 

e. 	 In order to con fonn wi th new or revi sed promulgati ons o f federal 
regulati ons, the State must revise i ts program w ithin one year of 
promulgation of the new or revised federal regulations, unless the State 
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must amend or enact a statute to make the required revision o r if a State 
legislative process must be completed, in which case such revision shall 
take place within two (2) years. [See 40 C.F.R. Pait l23.62(e)] 

f. 	 The State will provide proposed revisions to EPA in a timely manner in 
consideration o f the date the State needs to have EPA's review completed. 
After conducting a preliminary review of the State's proposed revision, 
EPA wiU provide to the State an estimated schedule for complet ing its 
review. The estimated review schedule will depend on the complexi ty of 
the proposed revision. EPA will, thereafter, provide the State with 
quarterly updates , as appropriate, regarding the status of its review. 

2 . 	 The State must notify EPA whenever it proposes to u·ansfe r all or any pan of any 
program from the approved State agency to any other State agency, and must 
identify any new division of responsibil ities among the agencies involved. The 
new agency is not authorized to administer the program un til given approva l by 
the Regional Administrator under 40 C.F.R. Pa.lt s l23.62(b) and (c). 

3. 	 Whenever the Regional Administrator has reason to believe that ci rcumstances 
have changed with respect to the State's program, he may request, and the State 
shall provide, a supplemental Attorney General's statement, program description, 
or other documents or information as are necessary. 

Section III. General Provisions 

The Stace program authorized to implement the NPDES program pursuam to the 
requirements of the CWA is Florida NPDES Program adopted under Section 403.0885 of the 
Florida Statutes and implemented by Chapters 62-4, 62-40, 62-1 10, 62- 1.60, 62-302, 62-600, 62­
60 l, 62-610, 62-61 l, 62-620, 62-621, 62-624, 62-625, 62-650, 62-660, 62-670 and 62-67 l of the 
Florida Administrative Code, and all other appl icable rules of the FDEP. 

A. 	 F'DEP Responsibilities 

In accordance wi th the priorities and procedure,~ established in this MOA and the State 106 
Workplan, the FDEP will : 

1. 	 Create and maintain the legal authority and, to the maximum extent possible, the 
resources required to caffy out all aspects of the State NPDES program, inc luding 
revisions to State program legal autho1ities as provided for at 40 C.F.R. Part 123. 

2. 	 Ensure, to the ex tent possible, that EPA is kept fu lly infom1ed and up-to-date 
regarding: 

a. 	 Draft and final policy and program development documents re lated to the Seate 
NPDES program; 
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b. 	 Drnft, proposed, and final statutes. rules and/or regulations related to the State 
NPDES program; 

c . 	 New case Jaw. seulemenl agreements, and remands of regulations re lated to the 
State NPDES program; and 

d. 	 Draft , proposed, and final technical guidance and po licies which pertain lO the 
State NPDES program. 

3. 	 Ensure that any proposed revisi.on of the State NPDES Program is submitted to EPA 
for approval pursuant to 40 C.F.R. § 123.62(b). 

4. 	 Process in a timely manner and propose to issue. reissue. modify, terminate, or deny 
FDEP NPDES permits to the following categories of applicants as specified in 
40 C.F.R. Parts 122 and 123: 

a. 	 Jndust1ial, federal facilities , commercial. mining and silvicullural dischargers; 

b. 	 Concentrated animal feeding operations and concentrated aquatic animal 
production facil ities; 

c. 	 Domestic wastewater treatment facil ities, includ ing publicly owned treatment 
works and privately owned treatment works: and 

d. 	 Storm water dischargers, including municipal separate storm sewer systems 
(MS4s}, and industri al storm water only dischargers. 

5. 	 Comprehensively evaluate and assess compl iance with permit conditions (e.g., 
effluent limits and compliance schedu les) and any applicable enforcement ace ion as 
outlined in Section V of thi s MOA. 

6. 	 Mainta in a vigorous program of taking t imely and appropriate enforcement actions in 
accordance with State statutes, the CW A, 40 C.F.R. § 123.27, and as outlined in 
Section VJ of this MOA. 

7. 	 Maintain an effective program to carry out the pretreatment responsibilities outlined 
in Section VII of thi s MOA. 

8. 	 Maintain an adequate public file(s), whic h must be easily accessible to EPA, for 
program evaluation for each permittee. W here applicable, such fi les must include, at 
a minimum, copies of: 

a. 	 permi t appl ication; 

b. 	 currently issued permit: 

c . 	 fact sheet or statement o f basis; 

http:revisi.on
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d. 	 draft pem1it submitted for public notice and comment; 

e. 	 proposed permit when prepared: 

f. 	 timely public comments received orally at a public hearing or in w1iting; 

g. 	 final permit or final order of denial: 

h. 	 relevant di scharge monitoring reports (Dl\llRs), inc luding whole eflluent wxicity 
(WET), toxicity reduction evaluation (TRE). and in-stream sampling 
requirements; 

1. studies suppo1ting permit limits (e.g., wasteload allocation, total maximum daily 
load, site specific analysis, and in-stream sampling data); 

J. 	 any relevant inspection repo11s: 

k. 	 any relevant enforcement actions; 

I. 	 relevant Compliance Schedule Reports: 

m. 	 storm water related documents, including stom, water management plans and 
poll ution prevention plans received by the State; 

n. 	 requests for hearings, motions, for reconsideration and rehearing, and any order 
issued by the Stale; 

o. 	 all pretreatment related documen ts. includ ing the permittee's pretreatment 
progr:un and annual report, as applicable: 

p. 	 concentrated animal feeding operation (CAFO) related documents, including 
nutrient management plans, if required by federa l regulations; and 

q. 	 other pe11inent information and correspondence. 

9. 	 Submit co EPA the information described in this MOA, the Stale I06 Workplan and 
applicable po11ions of 40 C.F.R. Prut 123. Additionally, upon request by EPA, the 
FDEP shall submit specific infonnation and allow access to any files necessary for 
evaluati ng the FDEP's administration of the NPDES progrrun. 

JO. 	 Ensure that the condi tions o r the draft pe1m it arc written in compliance with the 
applicable water quality standards of all affected states, and 1hat all affected stares 
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are, at a minimum, provided timely notice of such dr.ift pe rmit and any other 
info,mation requested per 40 C.F.R. § 122.44(d)(4). 

8. 	 EPA Responsibilities 

l. 	 EPA wi ll commit, to the maximum extent possible, funding to the FDEP to suppolt 
the FDEP's responsibilities under the NPDES program. 

2 . 	 Where no effective ctfluenL guide lines or standards exis t for a discharge, EPA is 
responsible for transmitting to the FDEP technical information to assist in w1i ting 
permit terms and conditions (e.g., contractor reporb, draft development documents, 
and available permits and effluent data from s imilar facilities). Such information, if 
available, will be provided within thi1ty (30) calendar days o f a request by the FDEP. 

3. 	 As outl ined in SecLions V, VI, and lX of this MOA, EPA will oversee the FDEP 
administration of Lhe NPDES program on a continuing basis for consistency with the 
CWA, State law or rules, this MOA, the State 106 Workplan, and all applicable 
federal regu lations. In addition, EPA may consider as a pait o f its assessment, 
comments from dischargers, the public, and federal and local agencies concerning the 
FDEP administration of its NPDES program. Any such comments considered by 
EPA wi ll be brought to the attention of Lhe FDEP by w1i tten corTespondcncc, if the 
commenting pany has not previously communicated with the FDEP. Any 
information ohLained or used by the FDEP under the NPDES program shall be 
available to EPA, upon request, without re~triction due to claims o f confidentia lity. Tr 
the information has been subm.itted to the FDEP under a claim o r confidentiality, Lhe 
FDEP shall inform EPA of thal c laim. Information c laimed confiden ti al which is 
used to develop permit condi Lions will be treated in accordance with 40 C.F.R. 
Pat1 2 , Subpart Band 40 C.F.R. § 122.7. 

4. 	 Conti ngent on available EPA resources , EPA agrees to provide forma l training 
courses in permit w1i ting, compliance inspections, and enforcement. 

5. 	 EPA will provide a.~sistance in obtaining retrievals or enteri ng inrormation into the 
Permits Compliance System or the Integrated Compliance TnforrnaLion System for Lhe 
Clean Water Act National Pollutant Discharge Elimination System (TCIS-NPDES), 
either of which is currently being used, hereafler l.CIS, (the successor database to the 
Permit Compliance System [PCS]). After ini tial TCIS-NPDES training by EPA 
Headquar1crs, addi tional support will be provided LO the FDEP upon request and as 
resources allow. Changes in TCTS-NPDES procedures will be provided to the FDEP 
th irty (30) calendar days in advance of such change, if possible. 

C. 	 Nothing in this MO/\ shall be construed to limit EPA's authority to take act ion under 
Sections 308, 309, 3 11 , 402, 504, or any other sections of the CWA. 

D. 	 Nothing in this MOA shall be construed to consLi tute or create any rights or valid defenses 
to regulated patties in violation of any environmental statute, regulations. or permit, 
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including, without limitation, any defense to an enforcement action taken by the State or 
EPA. 

Section IV. Permit Review and Issuance 

The FDEP is responsible for drafting, providing public notice, issuing, modifying, 
reissuing, denying, and terminating permi ts in accordance with Sections Ill and IV o f this MOA, 
40 C.F.R. Patts 122-123, and any other applicable regulations. 

A. 	 Receipt of New Permit Applications by the FDEP 

Upon receipt of a completed permit application or notice o f intent for coverage under an 
NPDES general (FDEP genetic) permit, the FDEP will enter all required information 
di rectly into ICTS-NPDES or transfer th is information e lectronically from the FDEP data 
management system to ICIS-NPDES, cons istent with the schedule and commitments in the 
cun-ent MOA. 

B. 	 EPA Review of Draft and Proposed Permits, Permit Modifications, and Permit 
Revocations and Reissuances 

l. 	 EPA's initial review will be of draft permi ts rather than proposed permits. For 
purposes of this document, a "draft permi t" is the permit prepared for public notice 
and comment indicating the FDEP's tentative decision to issue, deny, modify, revoke 
and reissue, terminate or reissue a permit. J\ "pro posed pe rmit" is the permit as 
prepared following the close of the public notice and comment period and sent to 
EPA prior to issuance as a final permit by the FDEP. A proposed permit need not be 
prepared by the FDEP and transmiued to EPA for review unless necessary under 
Paragraph B.6 below. 

2. 	 EPA will review all draft State NPDES program permits, pennit modifications and 
revocations and reissuances for those discharges identified in Paragraph C.l.a-k 
below. No later than the date the draft permit is available for public notice, the FDEP 
wi ll send to the Region 4, Chief, NPDES and Biosolids Permits Section, one copy of 
the public notice, the draft pe1mit, the application, the fact sheet or statement of basis 
associated with the draft pennit, and notices of public hearings. \Vhen appl icable, the 
submittal must be accompanied by a new source/new discharger determination and, if 
necessary, an antidegradation review for new or expanded di scharges. 

3 . 	 Except as set out in Subparagraph B.4. below, within thiny (30) calendar days of the 
date a copy of a draft pe rmit and attachments is received by the Region 4, Chief, 
NPDES and Biosolids Permits Section, EPA may provide to the FDEP written 
comments on, recommendations with respect to, or objections to the issuance of the 
draft permit. If EPA does not provide any of the above du1ing this timeframe, the 
FDEP may proceed under paragraph B.6 below. A written objection by EPA du1ing 
!his initial thirty (30) day period need only set forth the general namre o f the 
objeclion(s). If a general objection is provided wi thin this thirty (30)-day period, 
EPA shall have the remainder of the ninety (90) days from !he date EPA received the 
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draft pennit to supply written specific grounds for objection. Notwithstanding the 
foregoing, EPA may extend its review time on a paiticu lar pe1111it to the full ninety 
(90) days, without providing a written general objection in the initial th irty (30) day 
period, by so notifying theFDEP in w1iting. A copy of all wri tten comments, 
reconuncndations or objections provided to the FDEP wi ll also be sent by EPA to the 
permit applicant. 

4. 	 Tf the in itial permit information suppl ied by the FDEP under Paragraph B.2 above is 
inadequate to determine whether the draft permit meets CW A guidel ines, regulations, 
and requirements, EPA may request the FDEP 10 transmi t to EPA the complete record 
of the permit proceedings before the State, or any ponions of the record that EPA 
determines are necessary for review. Jf this request is made within thirty (30) 
calendar days of receipt of the State submittal under Paragraph B.2 above, it will 
constitute an "interim objection" under 40 C.F.R. § 123.44(d)(2) and the ful l period 
for EPA review s pecified in this MOA shall recommence when the requested 
infom1ation is received by EPA. 

5. 	 All EPA conm1ents and objections must be considered by the FDEP along wi th any 
other public comments received on the draft permit. HEPA docs not respond within 
thirty (30) calendar days of its receipt of the draft permit (or in the case of general 
permits, ninety (90) calendar days or exercise its right to the full ninety (90) clay 
review period, the FDEP may take this absence of a response as concurre nce with the 
draft permit and the rDEP need not pre pare a proposed permit and transmit it to EPA 
for review, except as provided in Paragraph B.6 below. 

6. 	 Following expiration of the period for publ ic comment, a proposed pennit will be 
drafted. The FDEP may assume EPA has waived its review of the proposed permit 
and may issue the fi nal permit without further review by EPA, unless, 

a. 	 the FDEP proposes to issue a permit which significan tly differs from the draft 
permit as rev iewed by EPA; 

b. 	 EPA has provided objections to the draft permit: 

c . 	 significant comments objecting to the tentative determination and draft permi t 
have been presented at hearing or in writing pursualll t() the public notice; or 

d. 	 there were significant issues raised by a state which may be affected by the 
discharge. 

Tn such a case, the FDEP wi ll not issue the pe rmit and will send to Region 4, Chief, 
NPDES and Biosolids Permits Section, a copy of the proposed pe rmi t for review in 
accordance with 40 C.F.R. § 123.44. Along with the copy of the proposed pem,it, the 
FDEP also will transmit: comments and recommendations of any affected state; the 
FDEP's response to any such comments or recommendations; significant written 
comments submitted pursuant to the public notice of the draft permit; a summary of 
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any significant commems presented at any hearing on the draft permi t; and the 
response to comments prepared under 40 C.F.R. § 124.17 and Chapter 62-620, 
Florida Administrati ve Code. EPA will , within fi fteen ( 15) business days o f the date 
the proposed permit and accompanying material were received, notify the FDEP and 
the permi t applicant of any general objections EPA has to the proposed permit or that 
it is extending the EPA review time on the proposed permit to the full ninety (90) 
calendar days to provide specific objections. Ir EPA does not, with in this initial 
fi fteen (15)-day period, either notify the FDEP chat it has objections to the permi t or 
that it is extending the EPA review time to ninety (90) days, then the FDEP may issue 
the proposed pe rmit as final. 

7 . 	 Pursuant to 40 C.F.R. §§ 123.44(a) and (b), in the event EPA files a "general 
objection" to a "draft" or ·'proposed" pennit, EPA shall have ninety (90) calendar 
days from the date the draft or proposed permit was received by EPA to supply the 
spec ific grounds for the objection. T he specific grounds for the objection s hall 
include the reasons for the objection, including the sections o f the CWA or 
regulations which support the objection. and the actions thac must be take n to 
e liminate the objection, including, if appropriate, the efnuem limitations and 
conditions which the permit would include if it were issued by che Regional 
Administrator. The EPA objection must be based upon one (1) or more of the criteria 
identi Fied in 40 C.F.R. § 123.44(c). If the FDEP fail s to e ither request a hearing on 
tl1e EPA objection or resubmit a permit revised to meet any s pecific objection on a 
proposed pe rmiL with in ninety (90) calendar days o f rccei pL vr Lhe objection. 
exc lusive authority to issue the permit passes to EPA for one permit term. Any 
requests for a hearing on the objection and the procedure for resolving any objection 
shall be governed by 40 C.F.R. § 123.44. 

8. 	 Upon issuance of any NPDES permit for major dischargers, MS4s, CAFOs, general 
permits, for a discharger within any of the industrial categories listed in Appendix A 
to 40 C.F.R. Part 122, or for any other discharger listed in Section C. l.a-k below, the 
FDEP will send to Region 4, Chief, NPDES and Biosolids Permits Section, one copy 
of the issued permiL and associated documentation. All other final permi ts shall be 
available to EPA as requested. 

9. 	 lf the final determination is to deny any pennit listed in Paragraph B.8 above, a copy 
of the notice of the intent to deny shall be given to the Region 4, Chief, NPDES and 
Biosolids Permits Section, and to the applican t in accorclancc wi th applicable FDEP 
mies and NPDES regulations. 

JO. 	 Tn che case of general permits, EPA shall have ninety (90) calendar days from the date 
of receipt of the draft general permit LO comment on, make recommendations with 
respect to, or provide written speci fie grounds for an objection lO the general pennit. 

11. EPA may request to review any appl icant's not ice of intenl (NOi) to be covered under 
a general pe1mit, subject to the FDEP's authority under Chapter 62-621, Florida 
Administrative Code. EPA will , within ten (10) business days after receipt of the 
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NOI, noti fy the FDEP in writing of any formal objection, and the reason(s) for such 
objection, LO the applicant' s su itability for coverage under the general permi t. 

12. 	 The lowest levels at which EPA correspondence under th is Section shall be signed 
and received arc as fol lows: 

a. 	 comments or recommendation letters shall be signed by the EPA NPDES State 
Coordi nator and trans mitted to the appropriate FDEP District Water Facil ities 
Administrator; 

b. 	 letters extending EPA's review time to the full ninety (90) days shall be signed 
by the EPA NPDES Permits Branch Cllief and transmitted to the appropriate 
FDEP District Water Faci lities Administrntor; and 

c. 	 all objection letters sha ll be signed by the EPA Water Management Division 
Director and transmitted to the FDEP Water Resource Management Division 
Director. 

C. 	 ·waiver of Permit Review by EPA 

I. 	 Except as hereafter expressly provided, EPA waives the right to comment on or 
object to the sufficiency of permit applications, draft permits, proposed final pe rmits, 
and finaJly adopted permits for any existi ng discharges or proposed discharges with 
the EXCEPTION of the following: 

a. 	 discharges which may affect the waters of another state, Indian Lands, and 
territorial seas: 

b. 	 discharges proposed to be regu lated by general permi ts, including storm water 
and CAFO dischargers (sec 40 C.F.R. § 122.28); applicable only to review of 
draft, proposed, and final pen11i1s (not appl icable 10 NOls); 

c. 	 discharges from publicly owned treatment works (POTWs) with a dai ly average 
permitted discharge of at least 1.0 million gallons per day (MGD); 

d. 	 discharges from any maj or di scharger or a discharger with in any of the 
twenty-one (21) industrial categories listed in Appendix A to 40 C.P.R. Pait 122 
for which the permit covers a wastewater source subject to a promulgated 
effluent guideline; 

e. 	 discharges of process wastewater with an average discharge exceeding 
0.5 MGD; 

f. 	 discharges from POTWs required to have a pretreatment program 
(40 C.F.R. Prut 403); 
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g. 	 discharges from CAFOs, not inc luding NOls; 

h. 	 discharges from MS4s, not including NOis; 

i. 	 discharges o f uncontaminated cool ing water with a daily average discharge 
exceeding 500 MGD; 

J· 	 discharges proposed to be regulated in identified regional and/or national 
priorities; e.g., watersheds: a list ofpermits wi ll be provided to the State only if 
the discharge type is not otherwise listed in Section IV.C of this MOA; and 

k. 	 discharges frorn any discharger for which the permit incorporates pollutan t 
trading. Pollutant trading shall be developed wi thin the framework of EPA's 
2003 \\Tater Quality Trading Policy, or any subsequently revised national 
policy. Pollutant trading does not include reallocation of existing loads. 

2. 	 EPA also waives the right to review the following: 

a. 	 a modification of any permi t for which the right to review the original permit 
was waived by .EPA (unless the modification would put the permit in one of the 
categories in Section IV.C.J.); or 

b. 	 a modification o f any permit which qualifies as a minor modification under 
40 C.F.R. § 122.63. 

3. 	 EPA reserves the right to terminate the waivers in Paragraphs C. I and 2 above, in 
whole or in part, at any time prior to a permi t becoming final. Any such termination 
and the reasons therefore shall be sent in writing to the FDEP. 

4. 	 The foregoing waivers shall not be construed to au thorize the issuance of permits 
which do not comply with applicable provisions of federal or State laws, mies, 
regulations, or effluent guidelines, nor to rel inquish the right of EPA to petition the 
FDEP for review of any action or inaction because of violation of federal or State 
laws, rules, regulations, or effluent guidel ines. 

D. 	 Public Participation 

I. The FDEP shall give public notice in accordance with 40 C.F.R. Sections 124.10 (c), 
(d) and (e) whenever a draft permit has been prepared under 40 C.F.R. Section 
124.6(d) or a hearing has been scheduled pursuant to 40 C.F.R. Section 124.12. 

2 . 	 Public notice of the preparation o f a draft permit shall allow at least thirty (30) days 
for public comment, and public notice of a publ ic hearing, if one is determined to be 
appropriate, shall be given at least thirty (30) days before the hearing. 
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3. 	 Draft permits, publ ic notices, applications and fact sheets or statements of basis wi ll 
be made available to any party upon req uest and upon payment of any applicable 
State duplicating fees. 

4. 	 Unless otherwise waived by the specific tl(ganization, in addition to the gene ral 
publ ic notice described in 40 C.F.R. Section 124. IO(d)(I), the FDEP will provide to 
the following organizations, a copy of the fact sheet or any comparab le rationale, 
permit application (if any) and draft permits (if any) associated with the notice: 

a. 	 U.S. Army Corps of Engineers; 

b. 	 U.S. Fish and Wildl ife Service (F&WS) and the National Marine Fisheries 
Service (l\1.MFS) (the Services); 

c. 	 Other approp1i ate state and federal agencies; 

d. 	 Adjacent states and Indian Tribes (only for permits which affect them); 

e . 	 Major Commands of the Depm1ment of Defense (DOD) (only for DOD 
permits); and 

f. 	 The State Historical Preservation Officer (SHPO). 

5. 	 All NPDES major permits and general permits shall be publ icly noticed in a manner 
constituting legal notice to the public under State law, in accordance wi th 40 C.F.R. 
§ 124. 10(c)(3). 

6. 	 T he FDEP shall prov ide an opportunity for j udic ial review in State cowt of the final 
approval or denial of permits that is suffic ient to provide for, encourage, and assist 
public pa1ticipation in the pe1mitting p rocess in accordance wi th 40 C.F.R. § 123.30. 

E. 	 State and Federal Agency Coordination: Endangered Species Act 

EPA and the FDEP agree to the following proce.ss to address issues involving federally­
listed species and des ignated critical habitats, re lati ve to issuance of NPDES pennies: 

1. 	 The FDEP will provide notice and copies of draft permits to the Services, unless 
otherwise waived in accordance wi th Section D.4. The FDEP understands that ii may 
receive information from the Services on federally-listed species and designated 
c1itical habitats .in the State, with special emphasis on aquatic or aquatically­
dependent species. Also, EPA wi ll share with the FDEP information on permits that 
may raise issues regarding impacts to federally-listed species or designated cri tical 
habitaL~. 

2. 	 T he FDEP wil l consider issues raised by the EPA or the Services regarding 
federally-l isted species or designated c ritical habitats. If EPA has concerns that 

http:proce.ss
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an NPDES permit is likely to have more than a minor detrimental effect on 
fcclcrally-listed s pecies or designated critical habitats, EPA will contact the FDEP to 
discuss iden ti fied concerns. 

3. 	 If the FDEP is unable LO resolve issues raised by the Services invo lving detrimental 
effects of an NPDES permit on federal ly-listed s pecies or designated critical habitat, 
and if the Services have contacted EPA, EPA intends to work with the FDEP to 
remove or reduce the detrimental effect. EPA will coordinate with the FDEP and the 
Services 10 ensure that the permit wi.11 comply with all applicable water quality 
standard~, which include narrative criteria prohibiting tox ic discharges, and will 
discuss appropriate measures protective of federally- listed species and designated 
critical habitats. 

4 . 	 EPA will provide the Services with copies of any comments it provides to the FDEP 
on issues related to federal ly-listed species or des ignated critical habitat. 

5. 	 The FDEP will comply with applicable federal Jaws in accordance with 

40 C.F.R. §124.59. 


F. 	 Issuance of Permits or Notice of Intent to Deny for all Permit Categories in 
Section C.l.a-k. 

I . 	 Tf the final determination is to issue the permit, the final permit will be forwarded to 
the permit applicant, along wi th a transmittal letter noti fying the applicant that the 
permit is being issued. Copies of all issued permits , identified in Section C.l.a.-k. , 
wi ll be forwarded to EPA. 

2. 	 If the final determination is to deny the permi t, notice of intent to deny shall be given 
to the Region 4 , Chie f, NPDES and Biosolids Permits Section, and to the applicant in 
accordance with applicable FDEP rnles and NPDES regulations. 

G. 	 Suspension or Revocation of Permit~ for all Permit Categories in Section C.1.a-k. 

When the FDEP makes a determination to suspend or revoke a permit, in whole or in part, 
EPA wi ll be notified. 

H. 	 Major Discharger List 

There shall be included as pa1t of the Seate 106 \Vorkplan a list of what constitutes a major 
discharger. Currently, the State 106 Workplan includes an industrial m,~or discharger list 
and a municipal major discharger list. The industrial maj or discharger list shall include 
those facilities and Phase l MS41dischargers, mutually defined by the FDEP and EPA as 
major dischargers based on a point racing worksheet or applicable definitions plus any 

Phase I MS4s are defined by Lhe lists in 40 C.F.R . Part 122.26 Appendices F, G. Hand I. 
1 
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additional industrial dischargers whose discharges, in the opin ion of the FDEP or EPA, 
have a high potential for violation of water quality standards . The municipal major 
discharger list shall inc lude those facilities m utual ly defined by the FDEP and EPA as 
major municipa l discharges based on a design domestic treatment plant flow of at least 1.0 
MGD, case-by-case exclusions, resulting from the pem1itted discharge flows to surface 
waters will be considered. 

I. 	 Administrative or Court Action 

lf the tenns of any permit, including any permit for w hich review has been waived by EPA, 
are affected in any manner by an administrative or court action, the FDEP shall timely 
transmi t a copy o f the permit, w ith changes identified to the EPA and shal l allow thirty (30) 
calendar days for EPA to review, comment on, or make written objections to the changed 
permit pursuant to CWA Section 402(d). 

J. 	 Technology-Based Variances 

The FDEP wi II conduct an ini tial review of all requests for Fundamentall y Different 
Factors (FDF) variances, for variances under CWA Sections 30 I (c). (g). and (k), and 
316(a). and for modifications to federal effluent limitations established under CW/\ Section 
302, i.e., technology-based variances, and shall eithe r approve or deny such requests. As 
needed, EPA wi ll provide technical assistance to the FDEP to eval uate the variance req uest. 

1. 	 l f the FDEP denies a request for a technology-based variance under CWA Sections 
30 l (e) or (g), Section 302, or for FDFs, such determination shall be forwarded to the 
appl icant and EPA. 

2. 	 H the FDEP approves a techno logy-based variance (approval), the request, all 
accompanyi ng documentation, and the FDEP's approva l shall be sent to EPA. EPA 
wi ll provide qu,merl y updates regard ing the status of its review of each submitted 
request to the FDEP, until a fi nal decision is made. 

3. 	 lf EPA denies the FDEP's approval, EPA wil l notify the FDEP, who will notify the 
appl icant. No techno logy-based variance may be included in an NPDES permit 
unless Lhc FDEP's approval has been s igned-off by EPA. Tf EPA concurs with the 
FDEP's decision, EPA will notify the FDEP, who will prepare a draft permi t 
factoring in the approval. 

4. 	 The FDEP may continue processing the permit application while awai ting EPA's 
review and decision on Lhe variance request. If the FDEP proposes to issue the 
permit prior to EPA·s decision, the permit must be drafted w ith the technology­
based limits from which the applicant has requested a variance . If EPA approves 
the variance, the pem 1it may be modified to incorporate the variance. 

5. 	 Approval by the FDEP ai1d by EPA for a given technology-based vai'iance is only 
valid for the current permit term. Upon permit renewal. the technology-based 
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va1iancc must be reapplied for and reviewed once again by both the FDEP and by 
EPA. 

K. Variances or Other Changes to Water Quality Standards Specific to a Permit 

The FDEP will conduct an initial review of al l requests for variances o r other changes co 
water quality standards speci fie lo a pennit, allowed under CWA Section 303(c) and 
40 C.F.R. Part 131, and ei ther deny the request or adopt the variance. Examples of other 
changes to water quality standards include site-specific criteria, criteria changed based on 
recalculation procedures, and criteria changed based on a combination of recalculation 
procedures and Water-Effects Ratios (WERs). Examples that ru·c not changes to water 
quality standards include mixing zones and WERs that are not in combination with a 
recalculation procedure. As needed, EPA will provide technical assistance to the FDEP to 
evaluate the variance request. 

I. 	 Tf the FDEP denies a request for a variance or other change;; to water qua lity 
standards speci fie to a permit, such determination shall be forwarded to the applican t 
and EPA. 

2. 	 lf the FDEP adopts a variance or other change to water qua lity standards specific w a 
permit (adoption), the request, all accompanying documentation, and the FDEP's 
adoption (i .e., the revised standard) shall be sent lo the EPA's Standard~. Monitoring, 
and TMDL Branch for review (See 40 C.F.R. Sections 131 .6 and 131.20(c) for the 
requi rements for this submiual). The CWA requires that EPA approve changes to 
water t1uality standards within sixty (60) days and disapprove them within ninety (90) 
days. EPA will provide quruterly updates regarding the s tatus o f its review of the 
adoption to the FDEP, unt.il a final decision is made. 

3. 	 lf EPA disapproves the adoption, EPA will notify the FDEP, who wil l noti fy the 
applicant. lf EPA approves the adoption, EPA will notify the FDEP, who wil l 
prepare a draft permi t factoring in the adoption. No effluent limitations based on a 
variance or other change to water quality standards may be included in an NPDES 
permit unless the variance or other change to standards has been approved by EPA. 
One exception to this is the case where the revised standard results in a more 
stringent criterion ai1d effluent limi tation than the previously applicable water quality 
standard. 

4. 	 The FDEP may continue processing the permit appl ication while awaiting EPA's 
review and decision on the revised standard. If the FDEP proposes lo issue the 
permit prior to EPA's decision, the permit must be drafted with the effluent limits 
necessary to achieve the existing water quality s tandard(s) from which the appl icant 
has requested a variance. If EPA approves the revised standard, the permit may be 
modified to incorporate that standard. 
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5. 	 Any variance from waler quality standards specific to a permi t must be re-evaluated 
by the FD EP al each triennial review of water qual ity stand1U'Cls. [See 40 C.F.R. 
Section 13 l.20(a)J 

Section V. Compliance Monitoring and Evaluation Program 

The FDEP agrees to maintain an effective compliance monitoring and evaluation program. 
r:or pm-poses of this MOA, the term "compl iance monitoring and evaluation" shall refer to al l 
effo1ts to assess whether all dischargers are in full compl iance wi th laws and regulations 
constituting the FDEP NPDES program, including any permi t condition or lim itaiion. any 
compliance schedule. any pretreatment standard or requ irement, or any previous administrative 
or judicial enforcement action. Discharges endangering publ ic health shall receive immediate 
and paramount attention. The FOEP wi II operate a timely and effective compl iance monil01ing 
system to monitor and track compl iance by dischargers with their permi t condi tions (e.g., 
effluent limits and compliance schedules) and any applicable enforcement action. T he FDEP 
will directly enter or upload the compliance monitoring and evaluation data on a schedule as 
required in the State 106 Workplan into IC LS-NPDES. Compliance monitoring shall focus on 
major dischargers and those other dischargers or types of dischargers identified in the State 106 
Workplan in accordance wi th the p1iorities and time frames for compliance tracking as 
establi shed in this MOA and as fu1ther del ineated in the State 106 Workplan. All compliance 
monitoring and evaluation acti vities shall be undertaken in such a manner that, if the si tuation 
requires, will lead to timely, appropriate and effective en forcement actions as outlined in Section 
VI. As indicated in Section lll.A of th is MOA, the FDEP shaJI maintain complete records of all 
material relating to the compliance status of dischargers w ithin the FOEP' s jurisdiction, 
including Compliance Schedule Reports, DMRs, Compliance Inspection Reports, any other 
reports that permiuees may be required to submit under the terms and conditions of an FDEP 
permit or an approved pretreatment program (when applicable) , and documents related to any 
administrative or j udicial enforcement ac1ion. 

A. 	 Schedule Dates 

The FDEP wi ll track the submission of all documents required pursuant to permit 
conditions or schedules, or any applicable administrative or judicial enforcement actions. 
In order to determine a discharger 's compliance status, the FDEP will conduct a timely and 
substanti ve review of all such submitted documents and cons ider enforcement action in the 
event a required document is not timely submitted or i s otherwise inade<Juate. 

B. 	 Review of Self-Monitoring Information and Other Compliance Reports 

l. 	 For all major dischargers and those other dischargers or types of dischargers 
identified in the State 106 Workplan, the FDEP will update ICJS-NPDES in 
accordance with sub-paragraph B.3 below wi th the in formation necessary to 
determine if: 
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a. 	 any required self-monitoring reports (including DMRs or other repmt s required 
to be submitted pursuan t to a permit or an applicable admin istrative or judicial 
enforcement action) are submitted on time; 

b. 	 the submitted reports are complete; and 

c. 	 the permit condi tions (e.g., effluent limits and compliance schedules) or 
requirements of an appl icable admin istrative or jud ic ial enforcement action are 
met. 

2. 	 The FDEP wi ll conduct a timely and substan ti ve review o f all such reports received 
and all independently gathered information to evaluate the discharger's compliance 
status. This evaluation will be un iform and cons istent with the Enforcement 
Management System (EMS) as referenced in Section V.E. 

3. 	 The FDEP wi ll e nsure that monitoring and evaluation data are entered directly into 
ICIS-NPDES or into a data management system which is up loaded into lClS-NPDES. 
Data entry and accuracy rates will be as established in the State I06 Workplan. 

4. 	 DMR forms or electronic vers ions thereof, for any monitoring data requi red by an 
NPDES pem, it (or the NPDES portion of a FDEP pem, it), shall be consistent with the 
requirements of 40 C.F.R. § 122.2. 

5. 	 Pursuant to 40 C.F.R. § 122.2, EPA may object in writi ng to deficiencies in re po1ting 
forms used by permittecs or the FDEP. The FDEP will e nsure that defic ienc ies 
identified by EPA are adequately addressed. 

6. 	 For all major dischargers subject to regulation under Section 402 of the CWA, the 
FDEP will submit, on a quarterly basis, an automated Quarterly Noncompliance 
Report (QNCR) with appropriate annotations for all instances of non-compl iance as 
set forth in 40 C.F.R. § 123.45. The QNCR shall include the information set foith in 
40 C.F.R. § 123.45 including: 

a. 	 Facili ty name, location, and permit number; 

b. 	 Description and date history of each noncompl iance; 

c. 	 Dcsc1i ption of and dates of actions by the FDEP to obtain compliance; 

d. 	 CmTent compliance status (inc luding date of resolution or return lo compliance 
if it has occurred); and 

e . 	 M itigating c ircumstances. 

The FDEP agrees to utilize ICIS-NPDES to produce the automated QNCR wi th hand ­
written annotations, if necessary. EPA agrees 10 provide assistance in generating 
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these automated QNCRs. Per 40 C.F.R. § 123.45(d), the FDEP shall submit the 
QNCR on November 30th, February 28th, May 31st, and August 3 Lst of each year. 
Dates are dependent upon JCIS-NPDES. 

7 . 	 On a quarterly basis, EPA wi ll generate for the FDEP's review a list (e.g., the Watch 
List) of facil ities which appear to be in non-compliance based on certain EPA 
selection criteria. The FDEP wil l confer wi th EPA concerning data correc tion, i f 
applicable, and/or the approp6ate enforcement response for these facil ities. T he 
FDEP will advise EPA if the FDEP has already in itiated enforcement. 

8. 	 EPA wi ll from time to time rev iew ICIS-NPDES data against source documents 
(DMRs, inspection records, enforcement actions, etc.) to verify the accuracy of the 
JCIS-NPDES data and the QNCR.s. 

9. 	 In accordance with 40 C.F.R. § 123.26(b)(4), the FDEP shall maintain procedures for 
receiving and ensuring proper consideration of information about alleged violations 
submitted by the public. 

10. 	 40 C.F.R. § l23.4S(b) requires the submission o f a Semi-Annual Statisti ca l Summary 
Report (SSSR) containing information concerning the number of major dischargers 
wi th two (2) or more violations of the same monthly average Ii mitation within a s ix 
(6) month period. EPA will generate the SSSR from ICIS-NPDES bi-annually for the 
periods ending June 30th and December 31st and provide the draft to the FDEP on 
August 31st and February 28th, respectively, for review and submiss ion. 

11. 	 40 C.F.R. § 123.45(c) requi res the submission o f an Annual Noncompl iance Report 
(ANCR) contai ning information concerning the number of non-major discharges in 
noncompl iance. EPA will generate the ANCR annually from JCIS-NPDES and 
provide the draft to the FDEP by the last clay of February for review and submission. 

12. 	 EPA shall provide the FDEP notification o f citizen complaints through a phone call , 
email message, or copy of the written complaint. 

C. 	 Facility Inspections 

l. 	 Types 
The different types of compliance inspections are described in the Foreword of the 
latest edi tion ofEPA's NPDES Compliance !11spec1io11 Manual. The manual may be 
found at EPA's website. 

2 . 	 General Procedures 
In accordance wi th the requirements contained in 40 C.F.R. § I 23.26, the FDEP shall 
maintain and implement an inspection and surveillance program to detennine the 
compliance status of dischargers independent o f information supplied by dischargers. 
The FDEP and EPA will develop, as part of the State 106 Workplan, an inspection 
plan o f individual major dischargers proposed to be the subject of compl iance audi ts 
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and inspections and a projection of the number of minor discharges to be inspected 
for the coming year (October through September). T he inspection plan is a living 
document and may be amended at any time dependent on prio1ities of and in 
consultation with EPA and the FDEP. Unless otherwise agreed to by EPA in writing, 
the FDEP shal l conduct compliance inspections. The FDEP will give EPA adequate 
notice and opportunity to participate with the FDEP in its inspection activities. EPA 
or the FDEP may determine that additional inspections arc necessary to assess 
compliance. Tf EPA makes a determination that additiona l inspections are necessary 
or appropriate, EPA shall notify the FDEP of such determination and may perfom1 
the inspections alone or jointly with the FDEP or may request that the FDEP conduct 
those inspections. EPA will keep the FDEP fully informed of its plans and the results 
or any inspections. Pursuant to 40 C.F.R. § 123.24(b)(4)(i), EPA will normally 
provide the FDEP at least seven (7) calendar days notice before a joint or independent 
inspection is conducted. 

3. 	 Reporti ng Schedule 
The FDEP will ensure data e ntry of necessary inspection information, including 
violations detected which will cause the facility to be in significant non-compliance 
(SNC), into lClS-NPDES in accordance with and on a schedule establi shed in the 
State 106 Workplan. All inspection repo,ts will be thoroughly reviewed by the FDEP 
to detem1ine what, if any, enforcement action (as outlined in Section VI of this MOA) 
shall be initiated. The FDEP will forward copies of inspection repo11s to EPA upon 
request. Where an audit or inspection is conducted solely by EPA, a copy of the autlit 
or inspection repo1t will be forwarded to the FDEP wi thin sixty (60) calendar clays 
after the inspection or at the time it is transmitted to the audited or inspected facility. 

4. 	 Biomonitoring Inspections 
Except as otherwise set fotth in the State I06 Workplan, the FDEP shall have the 
abil ity to conduct biomonitoring inspections, have the m conducted through 
designated contractors, or have an equivalen t program to independently verify a 

discharger's compliance with the WET requirements of its permit. 

D. 	 Miscellaneous Compliance Activities 

l. 	 Information Requests 
Whenever EPA or the FDEP requests infonnation from the other concerning a 
specific discharger and the requested info1mation is not avai lable from the riles, that 
information will be researched and, i r possible, provided to the requesting agency 
within a reasonable time. 

2. 	 Laboratory Quality Assurance 
The FDEP will plan, initiate, and maintain a program as provided in the State I 06 
Workplan to e nsure that laboratories doing work for the FDEP pe rmitted dischargers 
fol low approved quality assurance protocols. 
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3. 	 Emergency Pollution Incidents 
EPA and the FDEP shall immediately notify each other by telephone or through a 
mutually agreed upon emergency response protocol, upon receipt by EPA or the 
FDEP, of any information concerning a si tuation which in its opinion poses an actual 
or threatened pollution incident that may result in endangerment to human health or 
the environmen t. The FDEP shall also ensure that all potentially affected 
downstream d1inking water intake faci lities arc noti fied of the s ituation (including 
notification across state lines when applicable) so that they can take appropri ate 
actions to minimize a risk tO the public . The FDEP sh al I be notified at 
(850) 245-8567 or (800) 320-0519. These numbers are staffed by the Wastewater 
Compliance Evaluation Section and the Department of Community Affairs State 
Warning Point System. The EPA shall be notified by telephone at (404) 562-8700 
(Region 4 Emergency Response Section/Waste Management Division) or 
(800) 424-8802 (National Response Center, Washington, DC). 

K 	 Enforcement Management System (EMS) 

Within one hundred and twenty ( 120) calendar days of the execution of th is MOA or as 
otherwise establ ished in the State 106 Workplan, the FDEP shall submit to EPA for review 
and commelll a current EMS, which is otherwise known by the FDEP as the Enforcement 
Manual and the Wastewater Program Enforcement Response. The EMS is a documen t 
outlining procedures, policies, etc., to be used by the FDEP in conducting officia l business 
(e.g., inspections, enforcement actions, assessment of penalties, e tc.). Such procedures and 
pol icies with respect to enforcemem shall be consistent with EPA's "Enforcement 
Response Guide" for the NPDES program and shall include application of technical review 
cri teria for screening the s ignificance of violations, procedures and time frames for 
selecting appropriate in itial and follow-up response options to identified violations, and 
procedures for maintain ing a chronological summary of all violations. The FDEP shall 
implement the EMS. The FDEP agrees to submi t any changes to the EMS to the EPA, 
Region 4, Water Programs Enforcement B ranch for review and comment. 

Section VJ. Enforcement 

A. 	 Timely and Appropriate Enforcement Responsibility 

l. 	 The FDEP is responsible for commencing and completing ti mely and appropriate 
enforcement action (as set forth in this Section) against dischargers in violation of the 
laws and regulations constituting the State NPDES program, including any permit 
conditions or limitations. compliance schedules, pretreatment standards or 
requirements. or previous administrative or judicial enforcement actions. This 
responsibility encompasses violations detected through any means including, wi thout 
limitation, the compliance monitoiing activi ti es set forth in Section V above. 



21 


2. 	 A FDEP enforcement action shall be considered timely and appropriate if it: 

a. 	 Addresses all identified violations of the Jaws and regulations constituting the 
State NPDES program and Sections 301,302,306,307,308,318,402, or 405 
of the CWA including, without limitation, discharging without a required pennit 
and violations of effluent limitations, pretreatment standards and requirements, 
compliance schedules, all other permit conditions, or any previous 
admin istrative or judicial enforcement action; 

b. 	 Seeks or imposes, where appropri ate, penalties consistent with 40 C.F.R. 
§ 123.27 and the facrors set for1h in Sec1jons 309(d) and 309(g)(3) of the CWA: 

c. 	 Adequately addresses the injunctive relief necessary to bring the discharger 
back into compliance within a reasonable period of lime and pursuant to an 
appropriate schedule which contains interim mjJestones necessary to measure 
the progress towards a final compliance date; 

cl. 	 ls commenced and completed within the time frames set forth in this 

Section VI.A; and 


e. 	 Is consistent with the other provisions of this Section Yl.A. 

3. 	 In the case of a violation by a major discharger, or other dischargers or types of 
dischargers identified in the State 106 Workplan , or for a violation that would cause 
the fac il ity to be in SNC, the FDEP wi ll determine within thirty (30) days the 
appropriate initial response to the violation. Where the FDEP has determined an 
enforcement action is appropriate, it shall commence such appropriate enforcement 
action with in thirty (30) calendar days of its determination of the initial response. 
T his response shall be documented in the compl iance and/or enforcement file within 
sixty (60) days of identification of the violation. It is recognized that a definition for 
SNC has not been developed for conventional minors, storm water, CAFOs, SSOs or 
CSOs. Therefore, as defin itions for SNC arc developed for these categories, the 
timelincs for initial response will be established in the State 106 Workplan. The dale 
of identification of the violation is the point at which the FDEP enforcement staff 
learns of the violation. The FDEP shalJ make every effo1t to pursue and complete all 
the enforcement actions it takes wi thin a reasonable amount of ti me. 

4 . 	 Enforcement actions determined to be appropri ate by the FDEP with respect lO any 
violations other than those identi fied in Paragraph A.3 above, while generally given 
lower priority, should be commenced and completed within a reasonable amount of 
time. 

5. 	 Tf an initial response action by the FDEP proves not to be effective in bringing the 
di scharger into compliance wi thin the required or a reasonable t ime period, timely 
and appropriate enforcement action requires that the FDEP or EPA shall foJJow up 
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with other, more s ignificant enforcement mechanisms to ach ieve timely and 
appropriate compliance. 

6. 	 for violations which present an imminent and substantial endangerment to the health, 
safety, or welfare of the public or to the environment of the State, the FDEP shall take 
timely and appropriate enforcement action to effect the immediate correction of the 
violation which may include, but not be limited to, a complaint for injunctive relief 
under Section 403.13 1 Florida Statutes or an immediate final order pursuant to 
Section 120.569(2)(11) Florida Statutes. Such action shal l be taken as soon as possible 
after the FDEP or EPA makes a determination that the condi tion or activity is of a 
nature which, if not abated, may pose an imminenc and substantial endangerment to 
the health , safety, or welfare of the public (when appropriate, such action should be 
taken with in JO calendar days from the initial notification to the FDEP of the 
condition or activity). 

7. 	 Copies o f aJJ formal enforcement and penalty actions issued against all di schargers 
shall be submitted to EPA upon request. 

8. 	 In accordance with 40 C.F.R. § 123.24(b)(3), the FDEP shall retain records that 
demonstrate that ics enforcement procedures result in: appropriate initial and follow­
up resp0nse and enforcement actions that arc applied in a un iform and ti mely manner: 
enforcement actions that clearly define what the discharger is expected to do by a 
reasonable date ce11ain pursuant to an appropriate schedule which contains interi m 
milestones necessary to measure the progress towards final compliance; and the 
assessment of a civil penalty, when appropriate, based on the consideration or factors 
set forth in Sections 309(d) and 309(g)(3) or the CWA, or factors established in a 
State penalty policy consistent with Sections 309(d) and 309(g)(3) of the CWA, and 
in an amount appropriate to the violation. Such records would include penalty 
calculations and/or penal ty rationale. 

B. 	 EPA Actions 

I . 	 The Revised Policy Frameworkfor Srare/EPA Ellforcement Agreemellts, signed by 
then Deputy Administrator A. James .Barnes on August 25, 1986 (the 1986 Policy), 
sets fo11h the expectations ror the working relationship between EPA and slates in the 
compliance and enforcement program. 1t outlines a "no surprises" approach !.o 
partneri ng with stales lo enforce environmental statutes and regulations. The policy 
identifies some criteria and examples of instances when it makes sense for EPA to 
play a major role, and where federal resources. expenise and authorities can be 
cri tical to achieving a comprehensive and effective resolution of violations. 
Examples of instances where direct federal action is appropriate include the 
following: (a) a state or local agency requests EPA action; (b) a state or local 
enforcement response is not timely and appropriate; (c) national precedents (legal or 
program) are involved; (d) there has been a violation of an EPA order or consent 
decree; and (e) federal action would ~upport the broader national interest in deterring 
noncompliance. Factors EPA wi ll consider in deciding whether to take direct 
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enforcement in the above type cases include: (a) cases specifically designated as 
national ly significant (e.g., s ignjficant noncompliers; expl ici t national or regional 
p1io1ities); (b) significant environmental or public health damage or risk involved ; (c) 
significant economic benefit gained by the violator: (d) interstate issues; and (e) 
repeat patterns of vio lations and violators. 

2. 	 EPA will vc,ify and determine the timeliness and appropriateness of FDEP 
enforcement actions. In instances where EPA determines that the FDEP has not 
commenced or has not completed a timely or appropriate enforcement action for 
violations by any discharger in accordance with Section VT.A, above, EPA may 
proceed with any or all enforcement options available under the CWA against the 
discharger in violation. 

3. 	 Pursuant to Section 309(a)(3) of the CWA, EPA may take direct enforcement action 
as the Agency deems necessary. EPA generally will provide the FDEP wi th advance 
noti ce at an appropri ate management level prior to taking a direct federal action. This 
notice can be wriuen, electronic (email), or by a telephone call. EPA will provide and 
the FDEP will provide, upon request, each other with copies of any enforcement 
actions taken. Early and full communication and coordination between EPA and the 
FDEP, (e.g., early notification of inspections, the basis of and intent for enforcement 
actions prior to initiation of any action, and other informal.ion sharing) have proven 
very effective in resolving compl iance and enforcement matters. The parties to th is 
agreement recognize that issues of imminent and substantial endangerment and 
criminal cases may present special circumstances and may not permit the same level 
of pre- fi ling coordination. 

C. 	 Appropriate Invoh•ement of the FDEP Office of General Counsel or the Attorney 
General 

The fDEP wi II establish procedures for routine coordination on enforcement cases 
between the FDEP and the appropriate legal resources within the State such as the FDEP 
Office of General Counsel ancVor the State Attorney General. including notification of 
proposed enforcement actions and general time frames for actions from case referral to 
fi ling. 

D. 	 Nothing in this agreement should be construed to consti tute or create a valid defense to 
regulated parties in violation of environment.al statues, regulations, or pern1its . 

Section VU. Pretreatment 

This Section is intended to supplement the requirements of the other Sections of tltis MOA 
so as to define the FDEP and EPA responsibilities for establishment and enforcement of the 
National Pretreatment Program under Sections 307(b) and (c) and 402 of the CWA and EPA 
policies and guidance. To the extent the speci fie requirements set forLh below are inconsistent 
with requirements in other Sections of this MOA, the specific require ments in this Section shall 
control. 

http:environment.al
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A. 	 General Program 

The FDEP has primary responsibil ity for ensuring: 

I. 	 Enforcement against sources introduc ing pollutants prohibi ted by 40 C.F.R. § 403.5; 

2. 	 Application and enforcement of Chapter 62-625 o f the Florida Administrative Code 
and the National Categorical Pretreatment Standards (NPS) established by EPA in 
accordance wi th Section 307 of the CW A; 

3. 	 Review, approval, denial and oversight of POTW Pretreatment Programs to see that 
Chapter 62-625 of the Florida Administrati ve Code is enforced in accordance with 
procedures outlined in that Chapter and federal regulations; 

4. 	 Incorporation of POTW Pretreatment Program conditions in permi ts issued to 
POTWs as requi red in Chapter 62-625 of the Florida Administrative Code to be in 
conformance with Section 402(b)(8) of the CW A and 40 C.F.R. § 403.8: 

5. 	 Review and, as appropriate, approval of POTW requests for autho1ity to modify 
categorical pretreatment standards to reflect removal of pollutants by a POTW in 
accordance with 40 C.F .R. §§ 403.7, 403.9, and 403.1 J and enforcement o r related 
conditions in the municipal permit; 

6. 	 POTW Pretreatment Programs comply with requi rements spec iried in 40 C.F.R. 
§ 403.8 and the POTW's FDEP permi t; and 

B. 	 Permitting 

l. 	 The FDEP shall control through permits , orders, or similar means, all significant 
lndust1ial Users (IUs) which discharge to a POTW that does not have an approved 
pretreannent program. The FDEP shall such permits in accordance wi th 40 C.F.R. 
§ 403.8 and consistent wi th EPA's Industrial User Permiuing Guidance Manual 
(September I989, or most recent revision). 

2. 	 SecLion 403.6(a) NPS Categorical Standards 
The FDEP shall review requests from IUs for industJial category or subcategory 
detenninations received wi thin sixty (60) calendar days after the e ffecLi ve date of an 
NPS for a subcategory under which an IU believes itself to be included and prepare a 
wlitten determination and justification as to whether the l U does or does not fall 
within that particular subcategory. The FDEP shall forward its findings tOgether wi th 
a copy of the request and necessary supporti ng infonnation to the EPA, Region 4 
Water Programs Enforcement Branch Chief ror concurrence. If EPA does not modify 
or object to the FDEP proposed findings wi thin sixty (60) calendar clays after receipt 
thereof, the FDEP may take action approving or denying the request. 
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3. 	 Section 403.7 Removal CrediLs 
The FDEP shall rev iew POTW applications for removal credi ts for !Us who are or 
may be subjecL in the future to NPS. T he FDEP findings together with application 
and suppo1ting information shall be submitted to the EPA, Region 4 Water Programs 
Enforcement Branch Chief for review. No removal credits request shall be approved 
by the FDEP if. during the thi1ty (30) calendar days (or extended) evaluation period 
provided for in 40 C.F.R. § 403. l l(b)(l)(i i) and any hearing held pursuant to 
40 C.F.R. § 403.1 J(b)(2), the EPA objects in writing to the approval o f such a 
s ubmission. 

4 . 	 Section 403.13 Variances from Categorical NPS for Fundamentally DifferenL Fact0rs 
(FDF) 
The FDEP shall make an ini tial finding on all requests from !Us for vari ances from 
categorical NPS for FDF and, in cases where the FDEP supports the variance, shall 
submit its findings together with the request and supporting information to the EPA, 
Region 4 Water Programs Enforcement Branch Chie f for a final review. The FDEP 
will not grant a FDF request un til wrillen concun-ence has been received from EPA. 
The FDEP can deny requests for FDF wi thout EPA review. 

C. 	 Compliance Monitoring 

l. 	 The FDEP shall carry out independent inspection and survei llance procedures lo 
determine compliance or noncompliance by the POTW with pretreatment condi tions 
incorporated into their permit. The FDEP also will can-y out inspections and 
surveillance procedures to determine, independent of information supplied by the IUs, 
whether a represen tative sample of the IUs are in compliance wiLh the NPS. Upon 
request, the FDEP wil l provide EPA copies of any notice received from a POTW that 
relates Lo a new or c hanged inLroducLion of pollutanLs to the POTW. The FDEP, 
when acLi ng as the ConLro l AuLhority, shall carry out independent inspection, 
surveillance and monitoring procedures in accordance with 40 C.F.R. § 403.8 which 
wil l determine compliance or noncompliance with pretreatment conditions in lU 
permi ts, orders, or similar means, issued by the FDEP. 

2. 	 The FDEP will conduct monitoring of approved local pretreatment programs to 
e nsure POTWs implement the program consistent with the Pretreaiment Compliance 
Mo11itoring and Eriforcement Guidance (EPA. September 1986, or most recent 
revision). 

3. 	 The FDEP will develop procedures and time frames for: reviewing monit.oring 
reports, including reports submitted by POTWs and semj-annual reports submitted by 
categorical and significant non-categorical lUs in areas without local programs: 
establishing and maintain ing a complete invenLory of POTWs wi th pretreatment 
programs; and conducting annual audits or inspections or equivalent review of 
program e le ments of POTWs wi th approved programs, including a sample of rus in 
the POTW, consistent wiLh Stale 106 Workplan commitments. 
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4. 	 The FDEP also shall have a plan for completing an inventory of all categorical and 
significant non-categorical IUs. 

5. 	 The FDEP, when acting as the Control Authority, will establish procedures and time 
frames for effective monitoring o f IUs of POTWs consisten t with 40 C.F.R. 
§§ 403.S(t) and 403.lO(e). Included shall be procedures and time frames for 
reviewing monito,ing reports inc ludi ng reports submi tted by categorical and 
s ignificant !Us. 

6. 	 The FDEP shall also keep an updated inventory of all categorical users and 
significant IUs for which it serves as the Control Authori ty. The FDEP, as the 
Control Authority, is responsible for inspecting and sampling l Us at least once per 
year consistent with 40 C.F.R. § 403.8(f)(2)(v). 

7 . 	 T he FDEP shall provide EPA wi th the following information concern ing Significant 
Industrial Users (STUs), as well as any other information requi red by 1.he State I06 
Workplan: 

a. 	 An annual repo,t of implementation; 

b. 	 A pretreatment facility ins pection and sampl ing plan; 

c. 	 A quarterly noncompliance repo1t for all S 1Us to include: 

(1) 	 faci lity name; 

(2) 	 location and permit number; 

(3) 	 description and date history for each noncompliance; 

(4) 	 description of FDEP actions and dates of FDEP actions to obtain 
compliance; 

(S) 	 cun-ent compliance status, inc luding date of reso lution or return to 
compliance date; and 

(6) 	 mi tigating circumstances. 

D. 	 Enforcement 

I. 	 The FDEP will have enforcement response procedures and time frames for approved 
POTW pretreatment programs consistent with the Pretreatme111 Compliance 
Moniroring and E11forcement Guidance and the Guidance for Reponing and 
Evaluating POHi' No11co111plian.ce wirh Pretremmenr I111ple111en1atio11 Req11ire111en.1s 
(EPA, September 1989, or most recent rev is ions) . These procedures include 
repo,ting all the FDEP-regulated approved POTW pretreatment programs on the 

http:Req11ire111en.1s
http:No11co111plian.ce
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QNCR when rcpo1table noncompliance (R_NC) and SNC criteria arc met. These 
proccclmcs will include initiating appropri ate enforcement action where POTWs fail 
to submit approvable preu·eatment programs when requ ired, have violations of FDEP 
pretreatment requirements. or fail to submit timely repo11s. The FDEP a lso will have 
procedures for evaluating whether approved POTW pretreatment programs are 
initiating appropriate enforcement responses to violations by !Us. When acting as the 
Control Authority in lieu of a POTW, the FDEP is directly responsible for having 
enforcement response procedures and timcframes in place for categorical and 
significant non-categorical TUs in accordance with 40 C.F.R. § 403.8(f)(2). These 
procedures will be reviewed annually. 

2. 	 The FDEP will in itiate enforcement action against pcrmittecs with pretrearmem 
programs that are in SNC, as a res ult of: failure to meet milestones in enforceable 
schedules for submilling required local pre tTeatment programs; vio lations of efnuent 
limirs : and delinquent POTW pretreatment reports . Enforcement actions against 
these POTWs will be taken consistent with the c ri te1ia and time frames fo r the FDEP 
program. The FDEP also will initiate enforcemen t actions against POTWs for failure 
to adequately implement the pretreatment program or enforce against their !Us and 
will initiate lU enforcement actions where necessary, generally in conjunction with 
enforcement against the responsible POTW that is failing to enforce or as pm1 of an 
overall strategy to bolster a local program. The FDEP will ensure that POTWs 
provide, al least annually, public notification of s ignificant violations in a 
newspapc r(s) of general ci rc ulation that provide that meaningful public notice within 
the jurisdiction(s) serviced, in accordance wi th 40 C.F.R. § 403.8(f)(2) . 

3. 	 The FDEP will ensure that, at least annuaJly, signi Fican t violations by TUs permitted 
by either POTWs or the FDEP, when acting as the Control Authority, are public 
noticed in accordance with 40 C.F.R. § 403.8(f)(2). 

Section VIII. Transfer of Files from EPA to State upon Suhsccruent Program 

Authorization 


Upon approval of any subsequent NPDES Program modification for additional NPDES 
Program coverage by the Regional Administrator, EPA will immediately de liver to the FDEP all 
project files for pending pen11it applications proposed for issuance/re issuance . Project files shall 
include all relevan t information including but not limi ted to, appl ication forms, con-espondence, 
draft penni ts, public notices, face sheets, statements of basis, and any other documents relating to 
the pending permit. EPA will ensure all project fi les are complete prior to delivery to the FDEP. 

EPA will deliver files for all other pcrmiL~ to the FDEP in accordance with a mutually 
agreed upon schedule. Files shall contain all relevant information pertaining to the issuance of 
the pennit as well as copies of al l DMRs, all compliance reports, all enforcement actions, and 
other pet1inent information and con-espondence. EPA wi ll e nsure all files are complete prior to 
delivery to the FDEP. 
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Section IX. Program Review 

The FDEP and EPA are responsible for ensuring that the State NPDES program is 
consistent with all requirements of th is MOA, the State 106 Workplan, and applicable sections of 
40 C.F.R. Paits 122-125 and 40 C.F.R. Pans 140 and 403. 

A. 	 To ensure that these requi rements arc fu lfi lled, EPA shall: 

I. 	 Review the infonnation transmitted to the FDEP to ensure that all the requirements of 
Section VlU of th is MOA arc met. 

2. 	 Meet with the FDEP officials annually, as funds allow, to observe the data handling, 
permit processing, compliance monitoring, and enforcement procedures, inc luding 
both manual and automated data process ing. 

3. 	 Examine in detail the FDEP files and documcmation of selected dischargers to 
determine whether: 

a. 	 Pennits are processed and issued consisten tl y with federal requi rements: 

b. 	 Easy capability exists to discover permit violations when they occur; 

c . 	 The FDEP compl iance reviews arc timely; and 

d. 	 The FDEP enforcement actions arc timely, appropriate and effective. 
These detailed file audi ts shall be conducted by EPA in the appropriate FDEP 
office annually, as funds allow. The FDEP shal l be notified thiny (30) calendar 
days in advance of the audit s<1 that appropriate FDEP officials may be available 
to discuss individual circumstances and problems with EPA. A copy of the 
audit report shall be transmined to the FDEP when available. 

4. 	 Implement the requirements of the State Review framework. EPA, in concelt with 
the Environmental Council of States (ECOS), has developed a State Review 
Framework that evaluates the performance of state enforcement programs. The 
Framework has a suggested menu of potential benefits that may be negotiated with a 
state that has demonstrated adequate performance, and a suggested menu identifying 
enhanced oversigh t that a region might conduct when state pe1fom1ance needs to be 
improved. This negotiation may result in more or less EPA/State interaction 
regarding the State's enforcement program in the future. Until the State has 
undergone the first review cycle of the framework, and until that review results in ,m 
agreement between EPA and the State to a different approach, the enforcement 
program review will be conducted as outlined in Section IX.I .a. , b, and c above. 
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Tn the year the ini tial review is conducted, EPA will avoid du plication with the 
overall NPDES program review. 

5. Determ.ine the need for (and to hold) public hearings on the State PDES program. 

B. 	 Prior Lo taking any action to propose or e ffect any amendment, recission. or repeal of any 
statute, rule, or directive which has been approved by EPA in connection with the State 
NPDES program; any action to modify program approval documents (e.g., MOA, Program 
Description or Attorney General's/Independent Counsel's Statement); or any action to 
transfer all or any part o f the approved State NPDES program to another State agency or 
instrument, the FDEP shall notify the Regional Administrator and shall transmit the text of 
any such change to the EPA, Region 4 NPDES and Biosolicls Permits Section for review 
and approval pursuant to 40 C.F.R. § 123.62(b). The FDEP shall keep EPA rully in ronned 
of any proposed modification or cout1 action which acts to amend, rescind or appeal any 
part of its authority to administer the NPDES program. EPA acknowledges that the FDEP 
has no veto authority over acts of the State legislature and, therefore, reserves the right to 
initiate procedures for withdrawal of the State NPDES program approval in the event that 
the St.ate legislature enacts any legislation or issues any directi ve which subs tantially 
impairs the FDEP ability to administer Lhe NPDES program or to otherwise maintain 
compliance with NPDES program requirements. 

C. 	 A pcrmiuee shall obtain the approval o r the Regional Administrator puri;uant to 40 C.F.R. 
Part 136 before seeking autho1ity from the FDEP for the use or any altemati ve test method 
under Chapter 62-160. Aoiida Administrative Code. that has not already been approved by 
E PA for sampl ing/analyzing the quality o f the discharge from a facil ity permitted under 
Chapter 62-160, Florida Administrative Code. 

Section X. Computations ofTime 

In computing any period of time prescribed by this MOA, the day from which the 
designated period of ti me begins to run shall not be included. The last clay of the period shall be 
included unless it is a Saturday, Sunday, or legal hol iday, in which case the period extends unti l 
the next day which is not a Saturday, Sunday or legal holiday. 

Section XI. Approval and Effective Date of MOA 

This MOA shall take crfect on the date of execution by the last signatory. If the Regional 
Administrator determines that any provision of this MOA does noL conform LO the requi rements 
of Lhe CWA, to the requirements of 40 C.F.R. Parts 122-125, or to any other applicable federal 
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regulations, the Regional Administrator shall notify the FDEP, in writing. ofany proposed 
revision or modi fication which must be made to this MOA. Any proposed revision must be in 
writing and s igned by the Secretary and the Regional Administrator before it becomes effective. 

~ 

:Vlichael W. Sole 

~ 

Secretary 
Florida Depm1ment of Environmental Protection 

NOV 3 0 2007 
DATE 

,,, 

~4/t3,

MER, JR. 

Administrator 


U.S. Environmental Protection Agency, Region 4 
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	The FDEP will administer an NPDES program in accordance with the CW A Section 402, this MOA, applicable Florida legal authority, and the annual State Section 106 Program Plan (State 106 Workplan). The FDEP has the primary responsibility to establish the State NPDES program priorities that are consistent with national NPDES goals and objectives. This agreement docs not establish an agent relationship between EPA and the State, and no waiver of sovereign immunity is implied or assumed by this agreement. 
	The strategies and priorities for issuance, compliance monitoring and enforcement of permits, as established in this MOA, may be set fo11h in more detail in the State 106 Workplan, a Performance Pat1nership Agreement (PPA), or a State/EPA Enforcement Agreement signed by the Secretary and the Regional Administrator. This MOA, the State 106 Workplan, the PPA, and any other State/EPA agreement(s) regarding the NPDES program shall not be in conflict. 
	Either the Secretary or the Regional Administrator may initiate an action to modify chis MOA at any time. However, before this MOA may be modified, any revisions must be in writing and signed by the Secretary and the Regional Administrator. It is recognized that organizational changes may occur at federal or state levels as programs evolve. The parties 
	agree that should the contact information contained herein require revision as a result of 
	organizational changes, this document shall remain in full force and effect without the need for 
	modification. Rather, it is agreed that should either party make organizational change(s) that 
	affects the contact information contained herein, revisions to the contact information shall be 
	accomplished through written notification to the other party within thirty (30) days after such 
	organizational change occurs. 
	Section II. Scope of Authorization 
	Section II. Scope of Authorization 
	The Secretary and the Regional Administrator agree that the State ofFlorida has been granted authorization to administer the NPDES permitting, compliance, and enforcement programs. The FDEP does not exercise jurisdiction over federally-recognized Indian Tribal lands and w ill not be seeking such authority. Fu1ther, the FDEP is not currently authori7,ed for a federal biosolids management program as part of the NPDES program. 
	Review ol' New or Revised State Rules, Regulations or Statutes 
	Either EPA or the State may initiate a revision to the NPDES program. The State and EPA shall keep each other fully informed of any proposed modifications to its statutory or regulatory authority, forms, procedures, or priorities. 
	I. Revision of the State's program shall be accomplished as follows: 
	a. .
	a. .
	a. .
	The State shall submit to EPA's Regional Administrator a modified program description, an Atto111ey General's statement, Memorandum of Agreement, or any such other documents, as EPA determines to be necessary under the circumstances after consultation with the State. EPA will determine ifthe proposed revision is substantial or non-substantial. 

	b. .
	b. .
	If EPA determines !hat the proposecl revision is substantial, EPA shall issue public notice of the proposed revision and provide an oppo1tunity to comment for a period of at least thirty (30) days. The public notice will also provide an opportunity to the public to request a public hearing. 

	e. .
	e. .
	The Regional Administrator will approve or disapprove program revisions based on the requirements of40 C.F.R. Pait 123 and of the CWA. Notice of approval of a substantial change shall be published in the Federal Register. A program revision shall become effective upon the approval of the Regional A dministrator. 

	d. .
	d. .
	TfEPA detennines the revision to be non-substamial, notice of approval may be given by letter from the Regional Administrator to the Secretary or his/her designee. 

	e. .
	e. .
	In order to confonn with new or revised promulgations of federal regulations, the State must revise its program w ithin one year of promulgation of the new or revised federal regulations, unless the State 


	must amend or enact a statute to make the required revision or if a State legislative process must be completed, in which case such revision shall take place within two (2) years. [See 40 C.F.R. Pait l23.62(e)] 
	f. .The State will provide proposed revisions to EPA in a timely manner in consideration of the date the State needs to have EPA's review completed. After conducting a preliminary review of the State's proposed revision, EPA wiU provide to the State an estimated schedule for completing its review. The estimated review schedule will depend on the complexity of the proposed revision. EPA will, thereafter, provide the State with quarterly updates, as appropriate, regarding the status of its review. 
	2. .
	2. .
	2. .
	The State must notify EPA whenever it proposes to u·ansfer all or any pan of any program from the approved State agency to any other State agency, and must identify any new division of responsibilities among the agencies involved. The new agency is not authorized to administer the program until given approval by the Regional Administrator under 40 C.F.R. Pa.lts l23.62(b) and (c). 

	3. .
	3. .
	Whenever the Regional Administrator has reason to believe that ci rcumstances have changed with respect to the State's program, he may request, and the State shall provide, a supplemental Attorney General's statement, program description, or other documents or information as are necessary. 



	Section III. General Provisions 
	Section III. General Provisions 
	The Stace program authorized to implement the NPDES program pursuam to the requirements of the CWA is Florida NPDES Program adopted under Section 403.0885 of the Florida Statutes and implemented by Chapters 62-4, 62-40, 62-1 10, 62-1.60, 62-302, 62-600, 62­60 l, 62-610, 62-61 l, 62-620, 62-621, 62-624, 62-625, 62-650, 62-660, 62-670 and 62-67 l of the Florida Administrative Code, and all other applicable rules of the FDEP. 
	A. .F'DEP Responsibilities 
	A. .F'DEP Responsibilities 
	In accordance with the priorities and procedure,~ established in this MOA and the State 106 Workplan, the FDEP will: 
	1. .
	1. .
	1. .
	Create and maintain the legal authority and, to the maximum extent possible, the resources required to caffy out all aspects of the State NPDES program, including revisions to State program legal autho1ities as provided for at 40 C.F.R. Part 123. 

	2. .
	2. .
	Ensure, to the extent possible, that EPA is kept fully infom1ed and up-to-date 


	regarding: 
	a. .
	a. .
	a. .
	Draft and final policy and program development documents related to the Seate NPDES program; 

	b. .
	b. .
	Drnft, proposed, and final statutes. rules and/or regulations related to the State NPDES program; 

	c. .
	c. .
	New case Jaw. seulemenl agreements, and remands of regulations related to the State NPDES program; and 

	d. .
	d. .
	Draft, proposed, and final technical guidance and policies which pertain lO the State NPDES program. 


	3. .
	3. .
	3. .
	for approval pursuant to 40 C.F.R. § 123.62(b). 
	Ensure that any proposed revisi.on of the State NPDES Program is submitted to EPA 


	4. .
	4. .
	4. .
	Process in a timely manner and propose to issue. reissue. modify, terminate, or deny FDEP NPDES permits to the following categories of applicants as specified in 40 C.F.R. Parts 122 and 123: 

	a. .
	a. .
	a. .
	Jndust1ial, federal facilities, commercial. mining and silvicullural dischargers; 

	b. .
	b. .
	Concentrated animal feeding operations and concentrated aquatic animal production facil ities; 

	c. .
	c. .
	Domestic wastewater treatment facilities, including publicly owned treatment works and privately owned treatment works: and 

	d. .
	d. .
	Storm water dischargers, including municipal separate storm sewer systems (MS4s}, and industrial storm water only dischargers. 



	5. .
	5. .
	Comprehensively evaluate and assess compliance with permit conditions (e.g., effluent limits and compliance schedules) and any applicable enforcement aceion as outlined in Section V of this MOA. 

	6. .
	6. .
	Maintain a vigorous program of taking timely and appropriate enforcement actions in accordance with State statutes, the CWA, 40 C.F.R. § 123.27, and as outlined in Section VJ of this MOA. 

	7. .
	7. .
	Maintain an effective program to carry out the pretreatment responsibilities outlined in Section VII of this MOA. 

	8. .
	8. .
	8. .
	Maintain an adequate public file(s), which must be easily accessible to EPA, for program evaluation for each permittee. Where applicable, such files must include, at a minimum, copies of: 

	a. .
	a. .
	a. .
	permit application; 

	b. .
	b. .
	currently issued permit: 

	c. .
	c. .
	fact sheet or statement of basis; 

	d. .
	d. .
	draft pem1it submitted for public notice and comment; 

	e. .
	e. .
	proposed permit when prepared: 

	f. .
	f. .
	timely public comments received orally at a public hearing or in w1iting; 

	g. .
	g. .
	final permit or final order of denial: 

	h. .
	h. .
	relevant discharge monitoring reports (Dl\llRs), including whole eflluent wxicity (WET), toxicity reduction evaluation (TRE). and in-stream sampling requirements; 


	1. studies suppo1ting permit limits (e.g., wasteload allocation, total maximum daily load, site specific analysis, and in-stream sampling data); 
	J. .any relevant inspection repo11s: 
	k. .
	k. .
	k. .
	any relevant enforcement actions; 

	I. .
	I. .
	relevant Compliance Schedule Reports: 

	m. .
	m. .
	storm water related documents, including stom, water management plans and pollution prevention plans received by the State; 

	n. .
	n. .
	requests for hearings, motions, for reconsideration and rehearing, and any order issued by the Stale; 

	o. .
	o. .
	all pretreatment related documents. including the permittee's pretreatment progr:un and annual report, as applicable: 

	p. .
	p. .
	concentrated animal feeding operation (CAFO) related documents, including nutrient management plans, if required by federa l regulations; and 

	q. .
	q. .
	other pe11inent information and correspondence. 



	9. .
	9. .
	Submit co EPA the information described in this MOA, the Stale I06 Workplan and applicable po11ions of 40 C.F.R. Prut 123. Additionally, upon request by EPA, the FDEP shall submit specific infonnation and allow access to any files necessary for evaluating the FDEP's administration of the NPDES progrrun. 


	JO. .Ensure that the conditions or the draft pe1mit arc written in compliance with the applicable water quality standards of all affected states, and 1hat all affected stares 
	JO. .Ensure that the conditions or the draft pe1mit arc written in compliance with the applicable water quality standards of all affected states, and 1hat all affected stares 
	are, at a minimum, provided timely notice of such dr.ift permit and any other info,mation requested per 40 C.F.R. § 122.44(d)(4). 

	8. .EPA Responsibilities 
	8. .EPA Responsibilities 
	l. .EPA will commit, to the maximum extent possible, funding to the FDEP to suppolt the FDEP's responsibilities under the NPDES program. 
	2. .
	2. .
	2. .
	Where no effective ctfluenL guidelines or standards exist for a discharge, EPA is responsible for transmitting to the FDEP technical information to assist in w1iting permit terms and conditions (e.g., contractor reporb, draft development documents, and available permits and effluent data from similar facilities). Such information, if available, will be provided within thi1ty (30) calendar days of a request by the FDEP. 

	3. .
	3. .
	As outlined in SecLions V, VI, and lX of this MOA, EPA will oversee the FDEP administration of Lhe NPDES program on a continuing basis for consistency with the CWA, State law or rules, this MOA, the State 106 Workplan, and all applicable federal regulations. In addition, EPA may consider as a pait of its assessment, comments from dischargers, the public, and federal and local agencies concerning the FDEP administration of its NPDES program. Any such comments considered by EPA will be brought to the attentio

	4. .
	4. .
	Contingent on available EPA resources, EPA agrees to provide formal training courses in permit w1i ting, compliance inspections, and enforcement. 

	5. .
	5. .
	EPA will provide a.~sistance in obtaining retrievals or entering inrormation into the Permits Compliance System or the Integrated Compliance TnforrnaLion System for Lhe Clean Water Act National Pollutant Discharge Elimination System (TCIS-NPDES), either of which is currently being used, hereafler l.CIS, (the successor database to the Permit Compliance System [PCS]). After initial TCIS-NPDES training by EPA Headquar1crs, additional support will be provided LO the FDEP upon request and as resources allow. Cha


	C. .Nothing in this MO/\ shall be construed to limit EPA's authority to take action under Sections 308, 309, 3 11 , 402, 504, or any other sections of the CWA. 
	D. .Nothing in this MOA shall be construed to consLitute or create any rights or valid defenses to regulated patties in violation of any environmental statute, regulations. or permit, 
	including, without limitation, any defense to an enforcement action taken by the State or EPA. 



	Section IV. Permit Review and Issuance 
	Section IV. Permit Review and Issuance 
	The FDEP is responsible for drafting, providing public notice, issuing, modifying, reissuing, denying, and terminating permits in accordance with Sections Ill and IV of this MOA, 40 C.F.R. Patts 122-123, and any other applicable regulations. 
	A. .Receipt of New Permit Applications by the FDEP 
	A. .Receipt of New Permit Applications by the FDEP 
	Upon receipt of a completed permit application or notice of intent for coverage under an NPDES general (FDEP genetic) permit, the FDEP will enter all required information directly into ICTS-NPDES or transfer this information electronically from the FDEP data management system to ICIS-NPDES, consistent with the schedule and commitments in the cun-ent MOA. 

	B. .EPA Review of Draft and Proposed Permits, Permit Modifications, and Permit Revocations and Reissuances 
	B. .EPA Review of Draft and Proposed Permits, Permit Modifications, and Permit Revocations and Reissuances 
	l. .EPA's initial review will be of draft permits rather than proposed permits. For purposes of this document, a "draft permit" is the permit prepared for public notice and comment indicating the FDEP's tentative decision to issue, deny, modify, revoke and reissue, terminate or reissue a permit. J\ "proposed permit" is the permit as prepared following the close of the public notice and comment period and sent to EPA prior to issuance as a final permit by the FDEP. A proposed permit need not be prepared by t
	2. .
	2. .
	2. .
	EPA will review all draft State NPDES program permits, pennit modifications and revocations and reissuances for those discharges identified in Paragraph C.l.a-k below. No later than the date the draft permit is available for public notice, the FDEP will send to the Region 4, Chief, NPDES and Biosolids Permits Section, one copy of the public notice, the draft pe1mit, the application, the fact sheet or statement of basis associated with the draft pennit, and notices of public hearings. \Vhen applicable, the s

	3. .
	3. .
	Except as set out in Subparagraph B.4. below, within thiny (30) calendar days of the date a copy of a draft permit and attachments is received by the Region 4, Chief, NPDES and Biosolids Permits Section, EPA may provide to the FDEP written comments on, recommendations with respect to, or objections to the issuance of the draft permit. If EPA does not provide any of the above du1ing this timeframe, the FDEP may proceed under paragraph B.6 below. A written objection by EPA du1ing !his initial thirty (30) day 


	draft pennit to supply written specific grounds for objection. Notwithstanding the foregoing, EPA may extend its review time on a paiticular pe1111it to the full ninety 
	(90) days, without providing a written general objection in the initial thirty (30) day period, by so notifying theFDEP in w1iting. A copy of all written comments, reconuncndations or objections provided to the FDEP will also be sent by EPA to the permit applicant. 
	4. .
	4. .
	4. .
	Tf the initial permit information supplied by the FDEP under Paragraph B.2 above is inadequate to determine whether the draft permit meets CW A guidelines, regulations, and requirements, EPA may request the FDEP 10 transmit to EPA the complete record of the permit proceedings before the State, or any ponions of the record that EPA determines are necessary for review. Jf this request is made within thirty (30) calendar days of receipt of the State submittal under Paragraph B.2 above, it will constitute an "i

	5. .
	5. .
	All EPA conm1ents and objections must be considered by the FDEP along with any other public comments received on the draft permit. HEPA docs not respond within thirty (30) calendar days of its receipt of the draft permit (or in the case of general permits, ninety (90) calendar days or exercise its right to the full ninety (90) clay review period, the FDEP may take this absence of a response as concurrence with the draft permit and the rDEP need not prepare a proposed permit and transmit it to EPA for review

	6. .
	6. .
	6. .
	Following expiration of the period for public comment, a proposed pennit will be drafted. The FDEP may assume EPA has waived its review of the proposed permit and may issue the final permit without further review by EPA, unless, 

	a. .
	a. .
	a. .
	the FDEP proposes to issue a permit which significantly differs from the draft permit as reviewed by EPA; 

	b. .
	b. .
	EPA has provided objections to the draft permit: 

	c. .
	c. .
	significant comments objecting to the tentative determination and draft permit have been presented at hearing or in writing pursualll t() the public notice; or 

	d. .
	d. .
	there were significant issues raised by a state which may be affected by the discharge. 




	Tn such a case, the FDEP will not issue the permit and will send to Region 4, Chief, NPDES and Biosolids Permits Section, a copy of the proposed permit for review in accordance with 40 C.F.R. § 123.44. Along with the copy of the proposed pem,it, the FDEP also will transmit: comments and recommendations of any affected state; the FDEP's response to any such comments or recommendations; significant written comments submitted pursuant to the public notice of the draft permit; a summary of 
	Tn such a case, the FDEP will not issue the permit and will send to Region 4, Chief, NPDES and Biosolids Permits Section, a copy of the proposed permit for review in accordance with 40 C.F.R. § 123.44. Along with the copy of the proposed pem,it, the FDEP also will transmit: comments and recommendations of any affected state; the FDEP's response to any such comments or recommendations; significant written comments submitted pursuant to the public notice of the draft permit; a summary of 
	any significant commems presented at any hearing on the draft permit; and the response to comments prepared under 40 C.F.R. § 124.17 and Chapter 62-620, Florida Administrative Code. EPA will, within fifteen (15) business days of the date the proposed permit and accompanying material were received, notify the FDEP and the permit applicant of any general objections EPA has to the proposed permit or that it is extending the EPA review time on the proposed permit to the full ninety (90) calendar days to provide

	7. .
	7. .
	7. .
	Pursuant to 40 C.F.R. §§ 123.44(a) and (b), in the event EPA files a "general objection" to a "draft" or ·'proposed" pennit, EPA shall have ninety (90) calendar days from the date the draft or proposed permit was received by EPA to supply the specific grounds for the objection. The specific grounds for the objection shall include the reasons for the objection, including the sections of the CWA or regulations which support the objection. and the actions thac must be taken to eliminate the objection, includin

	8. .
	8. .
	Upon issuance of any NPDES permit for major dischargers, MS4s, CAFOs, general permits, for a discharger within any of the industrial categories listed in Appendix A to 40 C.F.R. Part 122, or for any other discharger listed in Section C. l.a-k below, the FDEP will send to Region 4, Chief, NPDES and Biosolids Permits Section, one copy of the issued permiL and associated documentation. All other final permits shall be available to EPA as requested. 

	9. .
	9. .
	lf the final determination is to deny any pennit listed in Paragraph B.8 above, a copy of the notice of the intent to deny shall be given to the Region 4, Chief, NPDES and Biosolids Permits Section, and to the applicant in accorclancc with applicable FDEP mies and NPDES regulations. 


	JO. .Tn che case of general permits, EPA shall have ninety (90) calendar days from the date of receipt of the draft general permit LO comment on, make recommendations with respect to, or provide written speci fie grounds for an objection lO the general pennit. 
	11. EPA may request to review any applicant's notice of intenl (NOi) to be covered under a general pe1mit, subject to the FDEP's authority under Chapter 62-621, Florida Administrative Code. EPA will, within ten (10) business days after receipt of the 
	11. EPA may request to review any applicant's notice of intenl (NOi) to be covered under a general pe1mit, subject to the FDEP's authority under Chapter 62-621, Florida Administrative Code. EPA will, within ten (10) business days after receipt of the 
	NOI, notify the FDEP in writing of any formal objection, and the reason(s) for such objection, LO the applicant's suitability for coverage under the general permit. 

	12. .The lowest levels at which EPA correspondence under this Section shall be signed and received arc as fol lows: 
	a. .
	a. .
	a. .
	comments or recommendation letters shall be signed by the EPA NPDES State Coordinator and transmitted to the appropriate FDEP District Water Facilities Administrator; 

	b. .
	b. .
	letters extending EPA's review time to the full ninety (90) days shall be signed by the EPA NPDES Permits Branch Cllief and transmitted to the appropriate FDEP District Water Facilities Administrntor; and 

	c. .
	c. .
	all objection letters shall be signed by the EPA Water Management Division Director and transmitted to the FDEP Water Resource Management Division Director. 


	C. .·waiver of Permit Review by EPA 
	C. .·waiver of Permit Review by EPA 
	I. .Except as hereafter expressly provided, EPA waives the right to comment on or object to the sufficiency of permit applications, draft permits, proposed final permits, and finaJly adopted permits for any existing discharges or proposed discharges with the EXCEPTION of the following: 
	a. .
	a. .
	a. .
	discharges which may affect the waters of another state, Indian Lands, and territorial seas: 

	b. .
	b. .
	discharges proposed to be regulated by general permits, including storm water and CAFO dischargers (sec 40 C.F.R. § 122.28); applicable only to review of draft, proposed, and final pen11i1s (not applicable 10 NOls); 

	c. .
	c. .
	discharges from publicly owned treatment works (POTWs) with a daily average permitted discharge of at least 1.0 million gallons per day (MGD); 

	d. .
	d. .
	discharges from any major discharger or a discharger within any of the twenty-one (21) industrial categories listed in Appendix A to 40 C.P.R. Pait 122 for which the permit covers a wastewater source subject to a promulgated effluent guideline; 

	e. .
	e. .
	e. .
	discharges of process wastewater with an average discharge exceeding 

	0.5 MGD; 

	f. .
	f. .
	discharges from POTWs required to have a pretreatment program (40 C.F.R. Prut 403); 

	g. .
	g. .
	discharges from CAFOs, not including NOls; 

	h. .
	h. .
	discharges from MS4s, not including NOis; 

	i. .
	i. .
	discharges of uncontaminated cooling water with a daily average discharge exceeding 500 MGD; 


	J· .discharges proposed to be regulated in identified regional and/or national priorities; e.g., watersheds: a list ofpermits will be provided to the State only if the discharge type is not otherwise listed in Section IV.C of this MOA; and 
	k. .discharges frorn any discharger for which the permit incorporates pollutant trading. Pollutant trading shall be developed wi thin the framework of EPA's 2003 \\Tater Quality Trading Policy, or any subsequently revised national policy. Pollutant trading does not include reallocation of existing loads. 
	2. .EPA also waives the right to review the following: 
	a. .
	a. .
	a. .
	a modification of any permit for which the right to review the original permit was waived by .EPA (unless the modification would put the permit in one of the categories in Section IV.C.J.); or 

	b. .
	b. .
	a modification of any permit which qualifies as a minor modification under 40 C.F.R. § 122.63. 


	3. .
	3. .
	3. .
	EPA reserves the right to terminate the waivers in Paragraphs C. I and 2 above, in whole or in part, at any time prior to a permit becoming final. Any such termination and the reasons therefore shall be sent in writing to the FDEP. 

	4. .
	4. .
	The foregoing waivers shall not be construed to authorize the issuance of permits which do not comply with applicable provisions of federal or State laws, mies, regulations, or effluent guidelines, nor to relinquish the right of EPA to petition the FDEP for review of any action or inaction because of violation of federal or State laws, rules, regulations, or effluent guidelines. 


	D. .Public Participation 
	I. The FDEP shall give public notice in accordance with 40 C.F.R. Sections 124.10 (c), (d) and (e) whenever a draft permit has been prepared under 40 C.F.R. Section 124.6(d) or a hearing has been scheduled pursuant to 40 C.F.R. Section 124.12. 
	2. .
	2. .
	2. .
	Public notice of the preparation of a draft permit shall allow at least thirty (30) days for public comment, and public notice of a public hearing, if one is determined to be appropriate, shall be given at least thirty (30) days before the hearing. 

	3. .
	3. .
	Draft permits, public notices, applications and fact sheets or statements of basis will be made available to any party upon request and upon payment of any applicable State duplicating fees. 

	4. .
	4. .
	4. .
	Unless otherwise waived by the specific tl(ganization, in addition to the general public notice described in 40 C.F.R. Section 124. IO(d)(I), the FDEP will provide to the following organizations, a copy of the fact sheet or any comparable rationale, permit application (if any) and draft permits (if any) associated with the notice: 

	a. .
	a. .
	a. .
	U.S. Army Corps of Engineers; 

	b. .
	b. .
	U.S. Fish and Wildlife Service (F&WS) and the National Marine Fisheries Service (l\1.MFS) (the Services); 

	c. .
	c. .
	Other approp1iate state and federal agencies; 

	d. .
	d. .
	Adjacent states and Indian Tribes (only for permits which affect them); 

	e. .
	e. .
	Major Commands of the Depm1ment of Defense (DOD) (only for DOD permits); and 

	f. .
	f. .
	The State Historical Preservation Officer (SHPO). 



	5. .
	5. .
	All NPDES major permits and general permits shall be publicly noticed in a manner constituting legal notice to the public under State law, in accordance with 40 C.F.R. § 124. 10(c)(3). 

	6. .
	6. .
	The FDEP shall provide an opportunity for judicial review in State cowt of the final approval or denial of permits that is sufficient to provide for, encourage, and assist public pa1ticipation in the pe1mitting process in accordance with 40 C.F.R. § 123.30. 


	E. .State and Federal Agency Coordination: Endangered Species Act 
	EPA and the FDEP agree to the folles involving federally­listed species and designated critical habitats, relati ve to issuance of NPDES pennies: 
	owing proce.ss to address issu

	1. .
	1. .
	1. .
	The FDEP will provide notice and copies of draft permits to the Services, unless otherwise waived in accordance wi th Section D.4. The FDEP understands that ii may receive information from the Services on federally-listed species and designated c1itical habitats .in the State, with special emphasis on aquatic or aquatically­dependent species. Also, EPA will share with the FDEP information on permits that may raise issues regarding impacts to federally-listed species or designated critical habitaL~. 

	2. .
	2. .
	The FDEP will consider issues raised by the EPA or the Services regarding federally-listed species or designated critical habitats. If EPA has concerns that 


	an NPDES permit is likely to have more than a minor detrimental effect on fcclcrally-listed species or designated critical habitats, EPA will contact the FDEP to discuss identified concerns. 
	3. .
	3. .
	3. .
	If the FDEP is unable LO resolve issues raised by the Services involving detrimental effects of an NPDES permit on federally-listed species or designated critical habitat, and if the Services have contacted EPA, EPA intends to work with the FDEP to remove or reduce the detrimental effect. EPA will coordinate with the FDEP and the Services 10 ensure that the permit wi.11 comply with all applicable water quality standard~, which include narrative criteria prohibiting toxic discharges, and will discuss appropr

	4. .
	4. .
	EPA will provide the Services with copies of any comments it provides to the FDEP on issues related to federally-listed species or designated critical habitat. 

	5. .
	5. .
	The FDEP will comply with applicable federal Jaws in accordance with .40 C.F.R. §124.59. .


	F. .Issuance of Permits or Notice of Intent to Deny for all Permit Categories in Section C.l.a-k. 
	I. .Tf the final determination is to issue the permit, the final permit will be forwarded to the permit applicant, along with a transmittal letter notifying the applicant that the permit is being issued. Copies of all issued permits, identified in Section C.l.a.-k., will be forwarded to EPA. 
	2. .If the final determination is to deny the permit, notice of intent to deny shall be given to the Region 4, Chief, NPDES and Biosolids Permits Section, and to the applicant in accordance with applicable FDEP rnles and NPDES regulations. 
	G. .Suspension or Revocation of Permit~ for all Permit Categories in Section C.1.a-k. 
	When the FDEP makes a determination to suspend or revoke a permit, in whole or in part, EPA will be notified. 
	H. .Major Discharger List 
	There shall be included as pa1t of the Seate 106 \Vorkplan a list of what constitutes a major discharger. Currently, the State 106 Workplan includes an industrial m,~or discharger list and a municipal major discharger list. The industrial major discharger list shall include those facilities and Phase l MS4dischargers, mutually defined by the FDEP and EPA as major dischargers based on a point racing worksheet or applicable definitions plus any 
	1

	Phase I MS4s are defined by Lhe lists in 40 C.F.R. Part 122.26 Appendices F, G. Hand I. 
	additional industrial dischargers whose discharges, in the opinion of the FDEP or EPA, have a high potential for violation of water quality standards. The municipal major 
	discharger list shall include those facilities mutually defined by the FDEP and EPA as major municipal discharges based on a design domestic treatment plant flow of at least 1.0 
	MGD, case-by-case exclusions, resulting from the pem1itted discharge flows to surface waters will be considered. 
	I. .Administrative or Court Action 
	lf the tenns of any permit, including any permit for which review has been waived by EPA, are affected in any manner by an administrative or court action, the FDEP shall timely transmit a copy of the permit, with changes identified to the EPA and shall allow thirty (30) calendar days for EPA to review, comment on, or make written objections to the changed permit pursuant to CWA Section 402(d). 
	J. .Technology-Based Variances 
	The FDEP wi II conduct an initial review of all requests for Fundamentally Different 
	Factors (FDF) variances, for variances under CWA Sections 30 I (c). (g). and (k), and 
	316(a). and for modifications to federal effluent limitations established under CW/\ Section 
	302, i.e., technology-based variances, and shall either approve or deny such requests. As 
	needed, EPA will provide technical assistance to the FDEP to evaluate the variance request. 
	1. .
	1. .
	1. .
	lf the FDEP denies a request for a technology-based variance under CWA Sections 30l (e) or (g), Section 302, or for FDFs, such determination shall be forwarded to the applicant and EPA. 

	2. .
	2. .
	H the FDEP approves a technology-based variance (approval), the request, all accompanying documentation, and the FDEP's approval shall be sent to EPA. EPA will provide qu,merly updates regarding the status of its review of each submitted request to the FDEP, until a final decision is made. 

	3. .
	3. .
	lf EPA denies the FDEP's approval, EPA will notify the FDEP, who will notify the applicant. No technology-based variance may be included in an NPDES permit unless Lhc FDEP's approval has been signed-off by EPA. Tf EPA concurs with the FDEP's decision, EPA will notify the FDEP, who will prepare a draft permit factoring in the approval. 

	4. .
	4. .
	The FDEP may continue processing the permit application while awaiting EPA's review and decision on Lhe variance request. If the FDEP proposes to issue the permit prior to EPA·s decision, the permit must be drafted with the technology­based limits from which the applicant has requested a variance. If EPA approves the variance, the pem1it may be modified to incorporate the variance. 

	5. .
	5. .
	Approval by the FDEP ai1d by EPA for a given technology-based vai'iance is only valid for the current permit term. Upon permit renewal. the technology-based 


	va1iancc must be reapplied for and reviewed once again by both the FDEP and by 
	EPA. 
	K. Variances or Other Changes to Water Quality Standards Specific to a Permit 
	The FDEP will conduct an initial review of all requests for variances or other changes co water quality standards speci fie lo a pennit, allowed under CWA Section 303(c) and 
	40 C.F.R. Part 131, and either deny the request or adopt the variance. Examples of other 
	changes to water quality standards include site-specific criteria, criteria changed based on 
	recalculation procedures, and criteria changed based on a combination of recalculation 
	procedures and Water-Effects Ratios (WERs). Examples that ru·c not changes to water 
	quality standards include mixing zones and WERs that are not in combination with a 
	recalculation procedure. As needed, EPA will provide technical assistance to the FDEP to 
	evaluate the variance request. 
	I. .Tf the FDEP denies a request for a variance or other change;; to water quality standards speci fie to a permit, such determination shall be forwarded to the applicant and EPA. 
	2. .
	2. .
	2. .
	lf the FDEP adopts a variance or other change to water quality standards specific w a permit (adoption), the request, all accompanying documentation, and the FDEP's adoption (i.e., the revised standard) shall be sent lo the EPA's Standard~. Monitoring, and TMDL Branch for review (See 40 C.F.R. Sections 131 .6 and 131.20(c) for the requirements for this submiual). The CWA requires that EPA approve changes to water t1uality standards within sixty (60) days and disapprove them within ninety (90) days. EPA will

	3. .
	3. .
	lf EPA disapproves the adoption, EPA will notify the FDEP, who will notify the applicant. lf EPA approves the adoption, EPA will notify the FDEP, who will prepare a draft permit factoring in the adoption. No effluent limitations based on a variance or other change to water quality standards may be included in an NPDES permit unless the variance or other change to standards has been approved by EPA. One exception to this is the case where the revised standard results in a more stringent criterion ai1d efflue

	4. .
	4. .
	The FDEP may continue processing the permit application while awaiting EPA's review and decision on the revised standard. If the FDEP proposes lo issue the permit prior to EPA's decision, the permit must be drafted with the effluent limits necessary to achieve the existing water quality standard(s) from which the applicant has requested a variance. If EPA approves the revised standard, the permit may be modified to incorporate that standard. 


	5. .Any variance from waler quality standards specific to a permit must be re-evaluated by the FDEP al each triennial review of water quality stand1U'Cls. [See 40 C.F.R. Section 13 l.20(a)J 
	Section V. Compliance Monitoring and Evaluation Program 
	The FDEP agrees to maintain an effective compliance monitoring and evaluation program. r:or pm-poses of this MOA, the term "compliance monitoring and evaluation" shall refer to all effo1ts to assess whether all dischargers are in full compliance with laws and regulations constituting the FDEP NPDES program, including any permit condition or limitaiion. any compliance schedule. any pretreatment standard or requirement, or any previous administrative or judicial enforcement action. Discharges endangering publ
	VI. As indicated in Section lll.A of this MOA, the FDEP shaJI maintain complete records of all material relating to the compliance status of dischargers within the FOEP'sjurisdiction, including Compliance Schedule Reports, DMRs, Compliance Inspection Reports, any other reports that permiuees may be required to submit under the terms and conditions of an FDEP permit or an approved pretreatment program (when applicable), and documents related to any administrative orj udicial enforcement ac1ion. 
	A. .Schedule Dates 
	The FDEP will track the submission of all documents required pursuant to permit conditions or schedules, or any applicable administrative orjudicial enforcement actions. In order to determine a discharger's compliance status, the FDEP will conduct a timely and substantive review of all such submitted documents and consider enforcement action in the event a required document is not timely submitted or is otherwise inade<Juate. 
	B. .Review of Self-Monitoring Information and Other Compliance Reports 
	l. .For all major dischargers and those other dischargers or types of dischargers identified in the State 106 Workplan, the FDEP will update ICJS-NPDES in accordance with sub-paragraph B.3 below with the information necessary to determine if: 
	a. .
	a. .
	a. .
	any required self-monitoring reports (including DMRs or other repmts required to be submitted pursuant to a permit or an applicable administrative or judicial enforcement action) are submitted on time; 

	b. .
	b. .
	the submitted reports are complete; and 

	c. .
	c. .
	the permit conditions (e.g., effluent limits and compliance schedules) or requirements of an applicable administrative or judicial enforcement action are met. 


	2. .
	2. .
	2. .
	The FDEP will conduct a timely and substantive review of all such reports received and all independently gathered information to evaluate the discharger's compliance status. This evaluation will be uniform and consistent with the Enforcement Management System (EMS) as referenced in Section V.E. 

	3. .
	3. .
	The FDEP will ensure that monitoring and evaluation data are entered directly into ICIS-NPDES or into a data management system which is uploaded into lClS-NPDES. Data entry and accuracy rates will be as established in the State I06 Workplan. 

	4. .
	4. .
	DMR forms or electronic versions thereof, for any monitoring data required by an NPDES pem,it (or the NPDES portion of a FDEP pem,it), shall be consistent with the requirements of 40 C.F.R. § 122.2. 

	5. .
	5. .
	Pursuant to 40 C.F.R. § 122.2, EPA may object in writing to deficiencies in repo1ting forms used by permittecs or the FDEP. The FDEP will ensure that deficiencies identified by EPA are adequately addressed. 

	6. .
	6. .
	6. .
	For all major dischargers subject to regulation under Section 402 of the CWA, the FDEP will submit, on a quarterly basis, an automated Quarterly Noncompliance Report (QNCR) with appropriate annotations for all instances of non-compliance as set forth in 40 C.F.R. § 123.45. The QNCR shall include the information set foith in 40 C.F.R. § 123.45 including: 

	a. .
	a. .
	a. .
	Facili ty name, location, and permit number; 

	b. .
	b. .
	Description and date history of each noncompliance; 

	c. .
	c. .
	Dcsc1i ption of and dates of actions by the FDEP to obtain compliance; 

	d. .
	d. .
	CmTent compliance status (including date of resolution or return lo compliance if it has occurred); and 

	e. .
	e. .
	Mitigating circumstances. 




	The FDEP agrees to utilize ICIS-NPDES to produce the automated QNCR with hand­written annotations, if necessary. EPA agrees 10 provide assistance in generating 
	The FDEP agrees to utilize ICIS-NPDES to produce the automated QNCR with hand­written annotations, if necessary. EPA agrees 10 provide assistance in generating 
	these automated QNCRs. Per 40 C.F.R. § 123.45(d), the FDEP shall submit the 

	QNCR on November 30th, February 28th, May 31st, and August 3 Lst of each year. 
	Dates are dependent upon JCIS-NPDES. 
	7. .
	7. .
	7. .
	On a quarterly basis, EPA will generate for the FDEP's review a list (e.g., the Watch List) of facilities which appear to be in non-compliance based on certain EPA selection criteria. The FDEP will confer with EPA concerning data correction, if applicable, and/or the approp6ate enforcement response for these facilities. The FDEP will advise EPA if the FDEP has already initiated enforcement. 

	8. .
	8. .
	EPA will from time to time review ICIS-NPDES data against source documents (DMRs, inspection records, enforcement actions, etc.) to verify the accuracy of the JCIS-NPDES data and the QNCR.s. 

	9. .
	9. .
	In accordance with 40 C.F.R. § 123.26(b)(4), the FDEP shall maintain procedures for receiving and ensuring proper consideration of information about alleged violations submitted by the public. 

	10. .
	10. .
	10. .
	40 C.F.R. § l23.4S(b) requires the submission of a Semi-Annual Statistical Summary Report (SSSR) containing information concerning the number of major dischargers with two (2) or more violations of the same monthly average Ii mitation within a six 

	(6) month period. EPA will generate the SSSR from ICIS-NPDES bi-annually for the periods ending June 30th and December 31st and provide the draft to the FDEP on August 31st and February 28th, respectively, for review and submission. 

	11. .
	11. .
	40 C.F.R. § 123.45(c) requires the submission of an Annual Noncompliance Report (ANCR) containing information concerning the number of non-major discharges in noncompliance. EPA will generate the ANCR annually from JCIS-NPDES and provide the draft to the FDEP by the last clay of February for review and submission. 

	12. .
	12. .
	EPA shall provide the FDEP notification of citizen complaints through a phone call, email message, or copy of the written complaint. 


	C. .Facility Inspections 
	l. .Types The different types of compliance inspections are described in the Foreword of the latest edition ofEPA's NPDES Compliance !11spec1io11 Manual. The manual may be found at EPA's website. 
	2. .General Procedures In accordance with the requirements contained in 40 C.F.R. § I 23.26, the FDEP shall maintain and implement an inspection and surveillance program to detennine the compliance status of dischargers independent of information supplied by dischargers. The FDEP and EPA will develop, as part of the State 106 Workplan, an inspection plan of individual major dischargers proposed to be the subject of compliance audits 
	2. .General Procedures In accordance with the requirements contained in 40 C.F.R. § I 23.26, the FDEP shall maintain and implement an inspection and surveillance program to detennine the compliance status of dischargers independent of information supplied by dischargers. The FDEP and EPA will develop, as part of the State 106 Workplan, an inspection plan of individual major dischargers proposed to be the subject of compliance audits 
	and inspections and a projection of the number of minor discharges to be inspected for the coming year (October through September). The inspection plan is a living 

	document and may be amended at any time dependent on prio1ities of and in 
	consultation with EPA and the FDEP. Unless otherwise agreed to by EPA in writing, 
	the FDEP shall conduct compliance inspections. The FDEP will give EPA adequate 
	notice and opportunity to participate with the FDEP in its inspection activities. EPA 
	or the FDEP may determine that additional inspections arc necessary to assess 
	compliance. Tf EPA makes a determination that additional inspections are necessary 
	or appropriate, EPA shall notify the FDEP of such determination and may perfom1 
	the inspections alone or jointly with the FDEP or may request that the FDEP conduct 
	those inspections. EPA will keep the FDEP fully informed of its plans and the results 
	or any inspections. Pursuant to 40 C.F.R. § 123.24(b)(4)(i), EPA will normally 
	provide the FDEP at least seven (7) calendar days notice before a joint or independent 
	inspection is conducted. 
	3. .
	3. .
	3. .
	Reporti ng Schedule The FDEP will ensure data entry of necessary inspection information, including violations detected which will cause the facility to be in significant non-compliance (SNC), into lClS-NPDES in accordance with and on a schedule established in the State 106 Workplan. All inspection repo,ts will be thoroughly reviewed by the FDEP to detem1ine what, if any, enforcement action (as outlined in Section VI of this MOA) shall be initiated. The FDEP will forward copies of inspection repo11s to EPA u

	4. .
	4. .
	Biomonitoring Inspections Except as otherwise set fotth in the State I06 Workplan, the FDEP shall have the ability to conduct biomonitoring inspections, have them conducted through designated contractors, or have an equivalent program to independently verify a discharger's compliance with the WET requirements of its permit. 


	D. .Miscellaneous Compliance Activities 
	l. .Information Requests Whenever EPA or the FDEP requests infonnation from the other concerning a specific discharger and the requested info1mation is not available from the riles, that information will be researched and, i r possible, provided to the requesting agency within a reasonable time. 
	2. .
	2. .
	2. .
	Laboratory Quality Assurance The FDEP will plan, initiate, and maintain a program as provided in the State I 06 Workplan to ensure that laboratories doing work for the FDEP permitted dischargers fol low approved quality assurance protocols. 

	3. .
	3. .
	Emergency Pollution Incidents EPA and the FDEP shall immediately notify each other by telephone or through a mutually agreed upon emergency response protocol, upon receipt by EPA or the FDEP, of any information concerning a situation which in its opinion poses an actual or threatened pollution incident that may result in endangerment to human health or the environment. The FDEP shall also ensure that all potentially affected downstream d1inking water intake facilities arc notified of the situation (includin


	(850) 245-8567 or (800) 320-0519. These numbers are staffed by the Wastewater Compliance Evaluation Section and the Department of Community Affairs State Warning Point System. The EPA shall be notified by telephone at (404) 562-8700 (Region 4 Emergency Response Section/Waste Management Division) or 
	(800) 424-8802 (National Response Center, Washington, DC). 
	K .Enforcement Management System (EMS) 
	Within one hundred and twenty ( 120) calendar days of the execution of this MOA or as otherwise established in the State 106 Workplan, the FDEP shall submit to EPA for review and commelll a current EMS, which is otherwise known by the FDEP as the Enforcement Manual and the Wastewater Program Enforcement Response. The EMS is a document outlining procedures, policies, etc., to be used by the FDEP in conducting official business (e.g., inspections, enforcement actions, assessment of penalties, etc.). Such proc
	Section VJ. Enforcement 
	A. .Timely and Appropriate Enforcement Responsibility 
	l. .The FDEP is responsible for commencing and completing timely and appropriate enforcement action (as set forth in this Section) against dischargers in violation of the laws and regulations constituting the State NPDES program, including any permit conditions or limitations. compliance schedules, pretreatment standards or requirements. or previous administrative orjudicial enforcement actions. This responsibility encompasses violations detected through any means including, without limitation, the complian
	2. .A FDEP enforcement action shall be considered timely and appropriate if it: 
	a. .
	a. .
	a. .
	Addresses all identified violations of the Jaws and regulations constituting the State NPDES program and Sections 301,302,306,307,308,318,402, or 405 of the CWA including, without limitation, discharging without a required pennit and violations of effluent limitations, pretreatment standards and requirements, compliance schedules, all other permit conditions, or any previous administrative orjudicial enforcement action; 

	b. .
	b. .
	Seeks or imposes, where appropriate, penalties consistent with 40 C.F.R. § 123.27 and the facrors set for1h in Sec1jons 309(d) and 309(g)(3) of the CWA: 

	c. .
	c. .
	Adequately addresses the injunctive relief necessary to bring the discharger back into compliance within a reasonable period of lime and pursuant to an appropriate schedule which contains interim mjJestones necessary to measure the progress towards a final compliance date; 


	cl. .
	cl. .
	cl. .
	ls commenced and completed within the time frames set forth in this .Section VI.A; and .

	e. .
	e. .
	Is consistent with the other provisions of this Section Yl.A. 


	3. .
	3. .
	3. .
	In the case of a violation by a major discharger, or other dischargers or types of dischargers identified in the State 106 Workplan, or for a violation that would cause the facility to be in SNC, the FDEP will determine within thirty (30) days the appropriate initial response to the violation. Where the FDEP has determined an enforcement action is appropriate, it shall commence such appropriate enforcement action within thirty (30) calendar days of its determination of the initial response. This response sh

	4. .
	4. .
	Enforcement actions determined to be appropriate by the FDEP with respect lO any violations other than those identified in Paragraph A.3 above, while generally given lower priority, should be commenced and completed within a reasonable amount of time. 

	5. .
	5. .
	5. .
	Tf an initial response action by the FDEP proves not to be effective in bringing the discharger into compliance within the required or a reasonable time period, timely and appropriate enforcement action requires that the FDEP or EPA shall foJJow up 

	with other, more significant enforcement mechanisms to achieve timely and appropriate compliance. 

	6. .
	6. .
	for violations which present an imminent and substantial endangerment to the health, safety, or welfare of the public or to the environment of the State, the FDEP shall take timely and appropriate enforcement action to effect the immediate correction of the violation which may include, but not be limited to, a complaint for injunctive relief under Section 403.131 Florida Statutes or an immediate final order pursuant to Section 120.569(2)(11) Florida Statutes. Such action shall be taken as soon as possible a

	7. .
	7. .
	Copies of aJJ formal enforcement and penalty actions issued against all dischargers shall be submitted to EPA upon request. 

	8. .
	8. .
	In accordance with 40 C.F.R. § 123.24(b)(3), the FDEP shall retain records that demonstrate that ics enforcement procedures result in: appropriate initial and follow­up resp0nse and enforcement actions that arc applied in a uniform and ti mely manner: enforcement actions that clearly define what the discharger is expected to do by a reasonable date ce11ain pursuant to an appropriate schedule which contains interim milestones necessary to measure the progress towards final compliance; and the assessment of a


	B. .EPA Actions 
	I. .The Revised Policy Frameworkfor Srare/EPA Ellforcement Agreemellts, signed by then Deputy Administrator A. James .Barnes on August 25, 1986 (the 1986 Policy), sets foh the expectations ror the working relationship between EPA and slates in the compliance and enforcement program. 1t outlines a "no surprises" approach !.o partnering with stales lo enforce environmental statutes and regulations. The policy identifies some criteria and examples of instances when it makes sense for EPA to play a major role, 
	I. .The Revised Policy Frameworkfor Srare/EPA Ellforcement Agreemellts, signed by then Deputy Administrator A. James .Barnes on August 25, 1986 (the 1986 Policy), sets foh the expectations ror the working relationship between EPA and slates in the compliance and enforcement program. 1t outlines a "no surprises" approach !.o partnering with stales lo enforce environmental statutes and regulations. The policy identifies some criteria and examples of instances when it makes sense for EPA to play a major role, 
	11

	enforcement in the above type cases include: (a) cases specifically designated as nationally significant (e.g., signjficant noncompliers; explicit national or regional p1io1ities); (b) significant environmental or public health damage or risk involved; (c) significant economic benefit gained by the violator: (d) interstate issues; and (e) repeat patterns of violations and violators. 

	2. .
	2. .
	2. .
	EPA will vc,ify and determine the timeliness and appropriateness of FDEP enforcement actions. In instances where EPA determines that the FDEP has not commenced or has not completed a timely or appropriate enforcement action for violations by any discharger in accordance with Section VT.A, above, EPA may proceed with any or all enforcement options available under the CWA against the discharger in violation. 

	3. .
	3. .
	Pursuant to Section 309(a)(3) of the CWA, EPA may take direct enforcement action as the Agency deems necessary. EPA generally will provide the FDEP with advance notice at an appropriate management level prior to taking a direct federal action. This notice can be wriuen, electronic (email), or by a telephone call. EPA will provide and the FDEP will provide, upon request, each other with copies of any enforcement actions taken. Early and full communication and coordination between EPA and the FDEP, (e.g., ear


	C. .Appropriate Invoh•ement of the FDEP Office of General Counsel or the Attorney General 
	The fDEP wi II establish procedures for routine coordination on enforcement cases between the FDEP and the appropriate legal resources within the State such as the FDEP Office of General Counsel ancVor the State Attorney General. including notification of proposed enforcement actions and general time frames for actions from case referral to fi ling. 
	D. .Nothing in this agreement should be construed to constitute or create a valid defense to regulated parties in violation of statues, regulations, or pern1its. 
	environment.al 

	Section VU. Pretreatment 
	This Section is intended to supplement the requirements of the other Sections of tltis MOA so as to define the FDEP and EPA responsibilities for establishment and enforcement of the National Pretreatment Program under Sections 307(b) and (c) and 402 of the CWA and EPA policies and guidance. To the extent the speci fie requirements set forLh below are inconsistent with requirements in other Sections of this MOA, the specific requirements in this Section shall control. 
	A. .General Program 
	The FDEP has primary responsibility for ensuring: 
	I. .Enforcement against sources introducing pollutants prohibited by 40 C.F.R. § 403.5; 
	2. .
	2. .
	2. .
	Application and enforcement of Chapter 62-625 of the Florida Administrative Code and the National Categorical Pretreatment Standards (NPS) established by EPA in accordance with Section 307 of the CW A; 

	3. .
	3. .
	Review, approval, denial and oversight of POTW Pretreatment Programs to see that Chapter 62-625 of the Florida Administrative Code is enforced in accordance with procedures outlined in that Chapter and federal regulations; 

	4. .
	4. .
	Incorporation of POTW Pretreatment Program conditions in permits issued to POTWs as required in Chapter 62-625 of the Florida Administrative Code to be in conformance with Section 402(b)(8) of the CW A and 40 C.F.R. § 403.8: 

	5. .
	5. .
	Review and, as appropriate, approval of POTW requests for autho1ity to modify categorical pretreatment standards to reflect removal of pollutants by a POTW in accordance with 40 C.F.R. §§ 403.7, 403.9, and 403.1 J and enforcement or related conditions in the municipal permit; 

	6. .
	6. .
	POTW Pretreatment Programs comply with requirements speciried in 40 C.F.R. § 403.8 and the POTW's FDEP permit; and 


	B. .Permitting 
	l. .The FDEP shall control through permits, orders, or similar means, all significant lndust1ial Users (IUs) which discharge to a POTW that does not have an approved pretreannent program. The FDEP shall such permits in accordance with 40 C.F.R. § 403.8 and consistent with EPA's Industrial User Permiuing Guidance Manual (September I989, or most recent revision). 
	2. .
	2. .
	2. .
	SecLion 403.6(a) NPS Categorical Standards The FDEP shall review requests from IUs for industJial category or subcategory detenninations received within sixty (60) calendar days after the effecLive date of an NPS for a subcategory under which an IU believes itself to be included and prepare a wlitten determination and justification as to whether the lU does or does not fall within that particular subcategory. The FDEP shall forward its findings tOgether with a copy of the request and necessary supporting in

	3. .
	3. .
	Section 403.7 Removal CrediLs The FDEP shall review POTW applications for removal credits for !Us who are or may be subjecL in the future to NPS. The FDEP findings together with application and suppo1ting information shall be submitted to the EPA, Region 4 Water Programs Enforcement Branch Chief for review. No removal credits request shall be approved by the FDEP if. during the thi1ty (30) calendar days (or extended) evaluation period provided for in 40 C.F.R. § 403. l l(b)(l)(ii) and any hearing held pursu

	4. .
	4. .
	Section 403.13 Variances from Categorical NPS for Fundamentally DifferenL Fact0rs 


	(FDF) 
	The FDEP shall make an initial finding on all requests from !Us for variances from 
	categorical NPS for FDF and, in cases where the FDEP supports the variance, shall 
	submit its findings together with the request and supporting information to the EPA, 
	Region 4 Water Programs Enforcement Branch Chief for a final review. The FDEP 
	will not grant a FDF request un til wrillen concun-ence has been received from EPA. 
	The FDEP can deny requests for FDF wi thout EPA review. 
	C. .Compliance Monitoring 
	l. .The FDEP shall carry out independent inspection and surveillance procedures lo determine compliance or noncompliance by the POTW with pretreatment condi tions incorporated into their permit. The FDEP also will can-y out inspections and surveillance procedures to determine, independent of information supplied by the IUs, whether a representative sample of the IUs are in compliance wiLh the NPS. Upon request, the FDEP will provide EPA copies of any notice received from a POTW that relates Lo a new or chan
	2. .
	2. .
	2. .
	The FDEP will conduct monitoring of approved local pretreatment programs to e nsure POTWs implement the program consistent with the Pretreaiment Compliance Mo11itoring and Eriforcement Guidance (EPA. September 1986, or most recent revision). 

	3. .
	3. .
	The FDEP will develop procedures and time frames for: reviewing monit.oring reports, including reports submitted by POTWs and semj-annual reports submitted by categorical and significant non-categorical lUs in areas without local programs: establishing and maintaining a complete invenLory of POTWs with pretreatment programs; and conducting annual audits or inspections or equivalent review of program elements of POTWs with approved programs, including a sample of rus in the POTW, consistent wiLh Stale 106 Wo

	4. .
	4. .
	The FDEP also shall have a plan for completing an inventory of all categorical and significant non-categorical IUs. 

	5. .
	5. .
	The FDEP, when acting as the Control Authority, will establish procedures and time frames for effective monitoring of IUs of POTWs consistent with 40 C.F.R. §§ 403.S(t) and 403.lO(e). Included shall be procedures and time frames for reviewing monito,ing reports including reports submitted by categorical and significant !Us. 

	6. .
	6. .
	The FDEP shall also keep an updated inventory of all categorical users and significant IUs for which it serves as the Control Authority. The FDEP, as the Control Authority, is responsible for inspecting and sampling lUs at least once per year consistent with 40 C.F.R. § 403.8(f)(2)(v). 

	7. .
	7. .
	7. .
	The FDEP shall provide EPA with the following information concerning Significant Industrial Users (STUs), as well as any other information required by 1.he State I06 Workplan: 

	a. .
	a. .
	a. .
	An annual repo,t of implementation; 

	b. .
	b. .
	A pretreatment facility inspection and sampling plan; 

	c. .
	c. .
	c. .
	A quarterly noncompliance repo1t for all S1Us to include: 

	(1) .
	(1) .
	(1) .
	facility name; 

	(2) .
	(2) .
	location and permit number; 

	(3) .
	(3) .
	description and date history for each noncompliance; 

	(4) .
	(4) .
	description of FDEP actions and dates of FDEP actions to obtain compliance; 

	(S) .
	(S) .
	cun-ent compliance status, including date of resolution or return to compliance date; and 

	(6) .
	(6) .
	mitigating circumstances. 






	D. .Enforcement 
	I. .The FDEP will have enforcement response procedures and time frames for approved POTW pretreatment programs consistent with the Pretreatme111 Compliance Moniroring and E11forcement Guidance and the Guidance for Reponing and Evaluating POHi' wirh Pretremmenr I111ple111en1atio11 
	No11co111plian.ce 
	Req11ire111en.1s 

	(EPA, September 1989, or most recent revisions). These procedures include repo,ting all the FDEP-regulated approved POTW pretreatment programs on the 
	QNCR when rcpo1table noncompliance (R_NC) and SNC criteria arc met. These proccclmcs will include initiating appropriate enforcement action where POTWs fail to submit approvable preu·eatment programs when required, have violations of FDEP pretreatment requirements. or fail to submit timely repo11s. The FDEP also will have procedures for evaluating whether approved POTW pretreatment programs are initiating appropriate enforcement responses to violations by !Us. When acting as the Control Authority in lieu of
	2. .
	2. .
	2. .
	The FDEP will initiate enforcement action against pcrmittecs with pretrearmem programs that are in SNC, as a result of: failure to meet milestones in enforceable schedules for submilling required local pretTeatment programs; violations of efnuent limirs: and delinquent POTW pretreatment reports. Enforcement actions against these POTWs will be taken consistent with the crite1ia and time frames for the FDEP program. The FDEP also will initiate enforcement actions against POTWs for failure to adequately implem

	3. .
	3. .
	The FDEP will ensure that, at least annuaJly, signi Ficant violations by TUs permitted by either POTWs or the FDEP, when acting as the Control Authority, are public noticed in accordance with 40 C.F.R. § 403.8(f)(2). 


	Section VIII. Transfer of Files from EPA to State upon Suhsccruent Program .Authorization .
	Upon approval of any subsequent NPDES Program modification for additional NPDES Program coverage by the Regional Administrator, EPA will immediately deliver to the FDEP all project files for pending pen11it applications proposed for issuance/reissuance. Project files shall include all relevant information including but not limited to, application forms, con-espondence, draft pennits, public notices, face sheets, statements of basis, and any other documents relating to the pending permit. EPA will ensure all
	EPA will deliver files for all other pcrmiL~ to the FDEP in accordance with a mutually agreed upon schedule. Files shall contain all relevant information pertaining to the issuance of the pennit as well as copies of all DMRs, all compliance reports, all enforcement actions, and other pet1inent information and con-espondence. EPA will ensure all files are complete prior to delivery to the FDEP. 
	Section IX. Program Review 
	The FDEP and EPA are responsible for ensuring that the State NPDES program is consistent with all requirements of this MOA, the State 106 Workplan, and applicable sections of 40 C.F.R. Paits 122-125 and 40 C.F.R. Pans 140 and 403. 
	A. .To ensure that these requirements arc fulfilled, EPA shall: 
	I. .Review the infonnation transmitted to the FDEP to ensure that all the requirements of Section VlU of this MOA arc met. 
	2. .
	2. .
	2. .
	Meet with the FDEP officials annually, as funds allow, to observe the data handling, permit processing, compliance monitoring, and enforcement procedures, including both manual and automated data processing. 

	3. .
	3. .
	3. .
	Examine in detail the FDEP files and documcmation of selected dischargers to determine whether: 

	a. .
	a. .
	a. .
	Pennits are processed and issued consistently with federal requirements: 

	b. .
	b. .
	Easy capability exists to discover permit violations when they occur; 

	c. .
	c. .
	The FDEP compliance reviews arc timely; and 

	d. .
	d. .
	The FDEP enforcement actions arc timely, appropriate and effective. These detailed file audits shall be conducted by EPA in the appropriate FDEP office annually, as funds allow. The FDEP shall be notified thiny (30) calendar days in advance of the audit s<1 that appropriate FDEP officials may be available to discuss individual circumstances and problems with EPA. A copy of the audit report shall be transmined to the FDEP when available. 



	4. .
	4. .
	4. .
	Implement the requirements of the State Review framework. EPA, in concelt with the Environmental Council of States (ECOS), has developed a State Review Framework that evaluates the performance of state enforcement programs. The Framework has a suggested menu of potential benefits that may be negotiated with a state that has demonstrated adequate performance, and a suggested menu identifying enhanced oversight that a region might conduct when state pe1fom1ance needs to be improved. This negotiation may resul

	Tn the year the initial review is conducted, EPA will avoid duplication with the overall NPDES program review. 

	5. 
	5. 
	Determ.ine the need for (and to hold) public hearings on the State PDES program. 


	B. .Prior Lo taking any action to propose or effect any amendment, recission. or repeal of any statute, rule, or directive which has been approved by EPA in connection with the State NPDES program; any action to modify program approval documents (e.g., MOA, Program Description or Attorney General's/Independent Counsel's Statement); or any action to transfer all or any part of the approved State NPDES program to another State agency or instrument, the FDEP shall notify the Regional Administrator and shall tr
	C. .A pcrmiuee shall obtain the approval or the Regional Administrator puri;uant to 40 C.F.R. Part 136 before seeking autho1ity from the FDEP for the use or any altemati ve test method under Chapter 62-160. Aoiida Administrative Code. that has not already been approved by EPA for sampling/analyzing the quality of the discharge from a facility permitted under Chapter 62-160, Florida Administrative Code. 
	Section X. Computations ofTime 
	In computing any period of time prescribed by this MOA, the day from which the designated period of ti me begins to run shall not be included. The last clay of the period shall be included unless it is a Saturday, Sunday, or legal holiday, in which case the period extends until the next day which is not a Saturday, Sunday or legal holiday. 
	Section XI. Approval and Effective Date of MOA 
	This MOA shall take crfect on the date of execution by the last signatory. If the Regional Administrator determines that any provision of this MOA does noL conform LO the requirements of Lhe CWA, to the requirements of 40 C.F.R. Parts 122-125, or to any other applicable federal 
	This MOA shall take crfect on the date of execution by the last signatory. If the Regional Administrator determines that any provision of this MOA does noL conform LO the requirements of Lhe CWA, to the requirements of 40 C.F.R. Parts 122-125, or to any other applicable federal 
	regulations, the Regional Administrator shall notify the FDEP, in writing. ofany proposed revision or modi fication which must be made to this MOA. Any proposed revision must be in writing and signed by the Secretary and the Regional Administrator before it becomes effective. 
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