BEFORE THE STATE OF FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION

Inre: Carus Corporation; Inc: - ~———— =" =~
Petition for Varjance -~~~ - -~ ‘ N

OGC File No. 08-0556

FINAL ORDER GRANTING PETITION FOR
'VARIANCE FROM RULE 62-522.300(3), F.A.C..

On Mareh 28, 2008, Carus Corporation (Carus) filed a petition for yariance from

requirements in Rule 62-522.300(3) of the Florida Administrative Code (F.A.C.). The petition

. wasfora Variance under section 120.542 of the Florida Statufes from Rule 62-522.300(3), Which

prohrbrts a zone of drscharge for dlscharges through wells in order to use an in-situ remedla’uon
process This process mvolves the use of wells or borlngs wh10h is cons1dered installation of one
Or more temporary. Class V underground mJectlon control Wells at the site of contemmatron A
'notrce of receipt of the petition Wa‘s noticed in the Florida Adrmnistratlve Weekly.‘ onMay 9, -
2008. | | o
"1 Peitioneris located at 315 Filh Street, Peru, Tllinois 51354.'
A Carus Wenrs to use and market an inorganic oxidant product called' Rembx@ EC
Stabilization 'Reaigent (RerrrOx® EC) to oonduct in situ biogeochem'ical stabilization of
contamih&tedéround water. RemOx® EC is typically supplied ina liouid form which is
approximately 4.5% by Welght sodlum permanganate The balance of RemOx® EC is calcium -

5111cate sodium chloride, and water.
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3. Under Rule 62-520.420, F.A.C., the standards for Class G-II ground waters

' 1nclude the primary and secondary drinking water standards of Rules 62-550.310. and 62-

550 320 and the mmlmum crrtena of Rule 62 520 400 (the ground Water target cleanup levels in

Chapter 62-777, F.A.C.;aré used 4§d convemence) However, on August 27 2001, Rules 62— o

522.300(2) and 62-528.605(3), F.A.C., were amended to allow injection of pr_oducts for groun‘d

water cl_eanup that do not meet thé primary or secondary drinking water standards. Specific ,

 limitations were included in the rules. The use of RemOx® EC now only requires a variance for

antinrony, arsenic, chromium, mercury, beryllium, cadrnium,'lead, thallium, selenium, and

~

molybd'enu:ln as described below. Sodium (prime reagent of sodium perrnanganate), rn'anganese;

chloride, alumrnum total dissolved solids (TDS) pH 1ron and color will-be addressed in the

Re1ned1al Action Plan, pursuant to Rule 62-522. 300(2)(0), without the need for a vanance for.

those parameters.

4. This process uses Rem0x® EC as an oxrdrzrng chemrcal to destroy contamrnants

..RemOx® EC is to be i injected through Wells or bonngs into the so1l and ground water.” When the

oxidizer comes in contact with the contamrnants, a reactlon occurs which breaks apart the

'complex hydrocarhon bonds that form the contaminants - The injected fluid, at a maximum |

conceritration of 4.5% sodium permanganate by We1ght may contam as much as 0, 006 mg/L

antimony (prrmary drinking water standard 0.006 mg/L), O 70 mg/L arsenic (primary drinking

water standard 0.01 mg/L), 0.31 mg(L chromium (pnmary drinking Water standard 0.1 mg/L),

o : ! .
0.002 mg/L mercury (primary drinking water standard 0.002 mg/L), 0.004 mg/L beryllium

(primary drinking water standard 0.004 mg/L), 0.89 mg/L cadmium (primary drinking water
standard 0.005 mg/L), 1.25 mg/L lead (primary drinking water standard 0.015 mg/L), 0.04 mg/L

thallium- (primary drinking water standard 0.002 mg/L), 0.05 mg/L selenium (primary drinking




water standard 0.05 mg/L), and 0.035 mg/L molybdenum (groun_d water target cleanip level
0.035 mg/L) Antimony; arsenic; chromrum -IErcury, berylhum cadmium, lead, thallium, -

selemum and molybdenum are only expected to exceed thelr ground water standard or ground

 water target cleanup level within Afi area extending out to a radius of 150 feet from the immedtate
point of inj ection for a period o.f 12 months. The nresenee of antimony, arsenic, chromium,
mercury, beryllium, oadmium, lead, thatlium, selenium, and.molybdenum above the'dr'inking
water standards maximum eontaminant levels (MCLs) or ground water target cleanup -level has

" o anticipated adverse impacts to human healthfbecause such e.xceedances will occur only in
ground water at a site already contaminated and the ground water 1s not presently used for
domestic purposes'. ‘No other constituents of the injected produet or resulﬁng remediation by-
products will exceed any primary or second'ary dnnkmg n/ater 'standard not included in .the»rule
arnendments drscussed in paragraph 3 above The antrmony, arsenic, chromlum mercury,

: beryllium, eadrnlum lead, thalhum selemum and molybdenum W111 return to meetmg their
..respective. standards or natural background whichever is less, Wrthrn one year from mJectlon

. The inj ection of RemOx® EC through temporary wells or borings is considered a

type of underground injection control weli, Class V, Group 4, "injection wells associated with an |

I' aquifer remediatron project,”" as described in Rule 62-.5284.300(,1_)(e)4, F.A.C. Under Ruie 62-
528.63 0(2)(c), "Class V wells assdciated with aquifer remediation proj ects shall be authorized
under the provisions' ofa remedial action plan. .. provided the eonstruction, operation, and |
monitoring of this Chapter are met. v | |

6 The Rule 62 522. 300(3) from whreh this petition seeks a variance, proh1b1ts the
Department from granting a zone of dlscharge for a d1seharge through an injection well to Class

G-II ground water. Strict adherence to ‘this Tule would preglude the Departrnent from granting




approval for the use of the in-situ chemical oxidation with RemOx® EC for remediation of .

- contaminated ground water and soils.

t
\

7. The applicable rules state in pertinent part:

- 62°522.300(1) """ [NJo installation shall directly or indirectly
discharge into any ground water any contaminant that causes a violation in
the ground water quality standards and criteria for the receiving ground
water as established in Chapter 62-520, F.A.C., except within a zone of

* dischatge establishéd by permit or rule pursuant to this chapter.
162-522.300(3) Other discharges through wells or sinkholes that -

allow direct contact with Class G-I, F-I, or Class G-II ground water shall -
not be allowed a zone of discharge.

. 8. | Cams has stated in its petition that to apply the zone of discharéé prohibiti.o'ﬁ to
thé' usé of this remediation processlwduld create a .substantial‘hardshi.pl or wduld yiolé.te the
principles of faimess:Be_c‘aﬁse 't_he use of this procéés ié to rerﬁediate cohtaminated‘ ground Watéf
as 'qui'ckly anff_l inexpénsiyely as iJosSiblé, \.a.rithoﬁt causi.ng ﬁﬁfthe:: harm to the environment of .

* public health. The pétitfon also states that advantage of using RemOx® EC o%/er other oxidaﬁts
o _—1s— that1t 1smore stablem the -sdil aﬁd ;;;'/ater mixturé‘s;_thﬁs it can destroy more—coﬁfa'.ﬁﬁnar'l.fé 111 é
wider area. Therefore, the remediation 'of contaminated aquifers with use of RemOx® EC can be
acc;onipﬁshed in less time and with leés cost. Relﬁediation'would improve the water quality, and ~
to prohibif an}'f exéee'dance of the speciﬁed dﬁnicing water standards in such :a small éréé of
already contaminéted grounci water and fér short duraﬁon Wbuld ‘cause a substantial hardship. By
allowiné the use of Rem0i® EC, ﬂlezclean up of cbnfaminated Qoun& water and soilé wiil be.a-
accelerated and returned to a usable conciition. In addition, the usc;, of ReﬁOx@ EC has beenr
.tentativ.ely approved by thé t)epartment’s Division of Was,té Managemgnt as being a so.und '

environmental solution to the contamination, as long as Carus is able to obtain a variance.



http:Reril.Ox
http:witho.ut

9. A zone of discharge for the use of in-situ chemical oxidation with 'RemOx® EC is

necessary. because of the temporary (not to exceed one year) exceedance of the antimony, arsenic, .

-ohromlum Tercury, berylhum cadmlum lead thalhum selenrurn and molybdenum standards ‘

in the ground water 1mr'n”e'd'rately“‘surroundmg“the' 1nJect10rij. Because this ground water is already

contarrrinated and doés not meet all applicable standards, allowing a zone of discharge as part of -

an approved remediation strategy meets the purpose of the underlying statute, which is to

improve the quality of the waters of t_hestate for beneficial uses. Such contaminated ground

water is not presently used for drinking purpose's, thus posing no threat to human health.

'
1

10. The Department received no comments about the petition for variance.
-11.  For the foregomg reasons, Carus has demonstrated that it is entitled to a variance
from the prohlbltlon of zones of drscharge in Rule 62-522.300(3) for its remedial product w11:h

the conditions below, -

a.  Useofthis product rnust be through a Departrnent—approved remedial -action pian

_or.other Departrnent—enforceable dooument for an aqurfer remed1at10n pI'O_] ject and such approval :

‘shall not be solely by 2 delegated local pro gram.

b. The drscharge to the ground Water must be through a Class V, Group 4
underground injection control well which meets all of the applicable construction, operating, and
monitoring requiréments of chapter 62-528 of the Florida Administrative Code.

e " The extent of the zone of discharge for antimony, arseriic,' chromium, mercury,

' ~ beryllium, cadmium, lead, thallium, selenium, and molybdenum shall be within a 150-foot radius

from the point of injection and the duration of the zone of discharge shall be one year. This will

' allow ample time for the temporarily exceeded parameters to return to the drinking water

standards or applicable levels set forth in chapters 62-550 and 62-777 of the Florida

t
i
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Administrative. Code, or their naturally 'oceum'ng background levels at the site, whichever is less

- stringent..

d - 'The injection of the product shall be at such a rate and volume (no greater than 4.5

percent sodium pennangariate'"s'blﬁﬁdﬁ {the conidentration of sodium p'errnangé.nafe in RemOx®.

EC}) that no undesirable migration occurs of the product, its by-preducts, or the contaminants’

already present in the aquifer. -

e. Thé Department-approved renﬁedial action plan shall address appropriate ground

water monitoring requirements associated with the use of the in-situ chemical oxidation using

"~ RemOx® EC for remediation based on site-specific hydrogeology and conditions. These shall ,

include the s'ampling of ground water at mdnitoring wells located outside the contamination

plume, before use of RemOx® EC Stabilization Reagent, to determine the naturain occurring

Jbackground levels of antimony, arsenic, chromium, mercury, Befyllium cadmium, lead .thalliumg

selemum molybdenum sod1um chlonde aluminum, manganese TDS, pH iron, and color

.Wh1ch are the parameters pertment to tlus variance. Momtonng of these parameters in ground
 water should also be mcluded downgrachent from the injection pmnts for at least one year after

active remediation. (Sedium, chloride, alumiﬁum', manganese, TDS, pH, iron, and color are

included herein solely because of the recent rules amendments discussed in paragraph 3 abox}e,
which require any parameter that will not meet its standard, and for which a'variance is no longer
needed, to be included in the remedial action plan for monitoring and zone of discharge

purposes).

£ The sodium permanganate which is used in the RemOx® EC Stabilization -

-Reagent shall be derived from manganese ore as specified in the petition.




This order will become ﬁnal unless a timely petition for an administrative proceeding is

filed pursuant to-the provisions of sections 120.569 and. 120.57 of the Florida Statutes. Any

. person whose substannal 1nterests are affected by the Department 8 act1on may ﬁle such a

petition. The petltlon 1tist cofitain” the mformatmn set forth below and must be filed (recewed)

 inthe Department’s Office of General Counsel 3900 Commonwealth Boulevard MS 35,

Tallahassee, Flonda 32399-3000. Pet1t1ons filed by Carus Corporation, or any of the partles

listed below must be filed within 21 days of receipt of this order. Petitions filed by any other

| person must be filed Withtn 21 days of publication of the public notice or within 21 days of

receipt of this order, whichever occurs ﬁ.tst. Under section 120.60(3), however, any person Whod

asked the Department for notice of agency action may ﬁle a petition within 21 days of receipt of

such notice, regardless of the date of publication. A petitioner must mail a copy of the petition to
. ) ) :

Carus Corporation, 315 Fifth Street, P.O. Box 599, Peru, Illinois 61354, at the time of ﬁhng

The failure of any person to file a petition within the appropriate time period shall constitute a

,....Wai:tter of. that person’.s. right to zreq{uest an adrinistrative determination.(heaﬁng) under sections

120. 569 and 12057 of the Florida Statutes or to mtervene in this proceeding and participate as a

party to 1t Any subsequent 1ntervent10n w111 only be at the dlscret1on of the pres1d1ng officer
upon the filing of'a motion in comphance with Rule 28- 106 205 F A C.

A pet1t1on that d1sputed the matenal facts on whmh the Department’s action is based must
contam the following information: |

(2) The name, address,l‘and telephone number of each petitioner; the bepartment case

identification number and the county in which the subject matter or activity is located;

(b) A statement of how and when each petitioner received notice of the Department action;
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(c) A statement of how each petitioner's substantial interests are affected by the
Department action; - -

(d).A statement of the material facts disputed by the petitioner, if any;

(e) A stafementof facts that the "‘pe’t’itiom;r contends ‘warrant reversal or' modification of the
Departrﬁent action;

(t) A statement of which rules or stafuteg the petitioner contends require r’éversal or
modiﬁcation of tl.le’:‘ Department action; and

'(g)..A statement of the relief sought By the petitioner, statiﬂg érecisely fhe action that the
petitioner wants the Department to take. . - f

A.p.etition that does not dispute the rﬁ_aterial facts. on which the Depa'rtrnent"s _aoti_o.n isJ
._based shall state that no such facts are in'dispute and otﬁerwise contain the same information as set

| forth ébove, as required by Rule 28-106.\301 1.
N jBeca.ujse ’éhe adminisfcrative heéring ﬁrocess is designed to formulate final agency action,

" the. ﬁliﬁg éf apetition meané that the Department final action may be different from the position'
tal‘c.e.n-by it in this order. Persons whose substantial interests will be affected byAany' such final’
‘decision of the Department on the peti;ciéﬁs have the right to petition to b,ecoﬁie a party fo the
proceediﬁg, m accordaﬁce with the requ’iﬂ;ments s'et forth abov_e.‘

‘ Mediatioﬁ under seétion 1 20573 ;)'f the Fioxida Statutes.is not avéilable fér this
proceeding. |

| This action is ﬁnal and effective on the daté filed Wlth th@ Clerk of the Department unless a

petition is filed in accordance with the above, |

A party to this order has tﬁe ﬁgﬁt to seek judicial review of it unéer section 120.68 of the

Florida Statutes, by filing a notice of 'éppeal under Rule 9.110 of the Florida Rules of Appellate




2

Procedure with the clerk of the Department in the Office of General Counsel Mail Station 35,

notice of appeal aocompamed by the apphoable ﬁhng fees w1th the appropnate district court of

appeal. The notice must be filed within thitty days _after this order is filed W1th the clerk of the

5

* Department.

| /4,
DONE AND ORDERED this /§ day o; J/L/ 2008 in Tallahassee, Flonda. :

Jdnet G. Llewgllyn .

a ' ' Director
' ' Division of Water Resource Management
Department of Environmental Protect1on
2600 Blair Stone Road
Mail Station 3500
Tallahassee, Florida 32399-2400
" Telephone (850) 245-8335.°

_ FILED ON THIS DATE, PURSUANT TO
§120.52, FLORIDA STATUTES, WITH THE.
DESIGNATED DEPARTMENT CLERK, RECEIPT
OF WHICH IS HEREBY ACKNOWLEDGED.

Mt

JTZH 08

CLERK ~ DATE :
Coples furmshed to: ' . :
Joe Haberfeld, MS 3530 + Cathy McCarty, MS 3530

. Cynthia Christen, MS 35" - "+ LeaCrandall, MS 35
George Heuler, MS 3530 . Donnie McClaugherty, 3530
Jeff Lockwood, MS 4535 Robert Cowdery, MS 4520
Rick Ruscito, MS 4590 - . Brian Dougherty, MS 4535
Gary Millington, MS 4535 - _ Bryan Baker, MS 4550
Richard Drew, MS 3535 = Suzanne Printy, JAPC




NOTICE OF RIGHTS OF SUBSTANTIALLY AFFECTED PERSONS
ThlS determination is final and effective on the date filed

" with the Clerk of the Department unless a timely and suffiCient

‘petition for4anﬂadministrative”hearing,1s filed under sections

120.569 .and 120.57 of the Florida Statutes ‘as provided bélow. ,If

.a sufficient petition for an administrative heariné'is'timely
filed, this determlnation automatically becomes only proposed
agency action subject to the result of the administrative review
process., Therefore, on the filing of a timely andAsuffiCient
petition( this action Wiil not be final and effective'until

N N
further order of the Department The procedures for petitloning
for a hearing are set forth in Rules: 28 106 201 202 and 62~
11.0.106, F A.C., and are summarized below.

Be adVised that ~under Florida law, your neighbors and other

parties who may be substantially affected by this determination

have.a_right to request an administrative hearing. Because the
administratiVe-hearing process is designed'to re—determine final
.agency action, the filing of'a petition for an administrative
hearing may result in a final determination different from this
determination. Generally speaking, the 2L-day period for fiiing
a petition begins to run on the.date of publication of the'notice
(if published) or the date a person receiveslactual notice,
Whichever occurs first (see below). |

The Department will not publish notice of this

. determination. Publication of notice by you is optional and is
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not required for vyou to prbceed. ‘Hdwever, in'the.event that an

 administrative hearing is held and the Department’s determination

is reversed, proceeding with the propOSed“actiVity before the

‘time period for requesting an administrative hearing has expired

would.mean that thefactivity was conducted without the required
. . . H

permit or authorization. In cases where notice is not published/

there maylbe insténdes in which a substantial amount of time
could pass before aﬁ affected'person,receives notice of the

agency action.
I

If you Wishlto limit the time within which all substantially

affected persons may‘request'an administrative hearing,'you may

elect to publish, at your own expense, the notice specified below

in the legal advertisement section of a newspaper-of general
circulation in the county where the activity is to take place. A

S1ngle publlcatlon will sufflce

CIf you wish to limit the tlme W1th1n Wthh any spe01flc

person{s) may request ‘an admlnlstratlve hearlng, you may prov1de

direct notice to such persoﬁ(s), by certified mail and enclosing
, . .

a copy of this determination.

For the purﬁoses'df publicetion, a newspaper of general
c1rculatlon means a newspaper meetlng the requlrements of

sections 50 011 and 50. 031 of the Florlda Statutes In the event

yvou do publlsh this notice, within seven days of publication,{you’

must provide to the following address proof of publication issued’

by the newspaper as provided in sectien 5b.05l of the Florida

i




Statutes. If you prov1de direct written- notlce to any person as

-notéed- above, you- must prov1de to the follow1ng address a copy of

‘the dlrect wrltten notlce Florlda Department of Env1ronmental

P:otect;on7 UIC»Pr@gram, MS 3530 2600-B1a1r.Stone Road,-

Tallahassée, Florida 32399-2400; Attnf Cathy McCarty.
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NOTICE
‘STATE OF FLORIDA
. DEPARTMENT OF ENVIRONMENTAL PROTECTION .

The Départment of Environmental Protection gives notice that a variance from the zone

' of discharge prohibition for fifection through wells has beeri granted to Carus Corporationi (OGC ™ .

# 08-0556), for the use of RemOX® EC Stablllzatlon Reagent for aquifer remed1at10n proj ects n
Florida.
A person whose substan’aal interests are affected by the Department’s action may pet1t1on
for an administrative proceeding (hearing) under sections 120.569 and 120.57 of the Florida N
Statutes. The petition must contain the information set forth below and must be filed (received o
by the clerk) in the Office of General Counsel of the Department at 3900 Commonwealth
Boulevard, Mail Station 35, Tallahassee, Florida 32399-3000.
Mediation is not available,
If a timely and sufficient petition for an admuustranve hearing i is filed, other persons
whose substantial interests will be affected by the outcome of the administrative process have the
right to petition to intervene in the proceeding. Intervention will be permitted only at the

- discretion of the presiding officer upon the filing of a motion in compliance with Rule 28-

106.205 of the Florida Administrative Code (F.A.C.)..

In accordance with Rules 28-106.111(2) and 62-110. 106(3)(a)(4), F. A C., pet1t10ns for an
administrative hearing must be filed within 21 days of publication of the notice or receipt of -
written notice, whichever occurs first. Under Rule 62-110.106(4), F.A.C., a person whose
substantial interests are affected by the Department’s action may also request an extension of
time to file a petition for an administrative hearing. The Department may, for good cause shown,
grant the request for an extension of time. Requests for extension of time must be filed with the
Office of General Counsel of the Department at 3900 Commonwealth Boulevard, Mail Station

.35, Tallahassee, Florida 32399-3000 before the applicable deadline. A timely request for

extension of time will toll the rurming of the time period for filing a petition until the request is
acted upon. Upon motion by the requesting party showing that the failure to file a request for an
extension of time before the deadline was the result of excusable negleot the Department may
also grant the requested extension of time.

The petitioner shall mail a copy of the petition to the applicant at the address indicated
above at the time of filing. The failure of any person to file a petition for an administrative

" hearing within the appropriate time period shall constitute a waiver of that right.

. A petition that disputes the material facts on wh1ch the Department’s action is based must
contam the following information:
(a) The name and address of each agency affected and each agency’s ﬁle or

identification number, if known;

(b) Thename, address, and telephone number of the pet1t1oner the name, address,
and telephone number of the petitioner’s representative, if any, which shall be the dddress for
service purposes during the course of the proceeding; and an explanation of how the petitioner’s
substantial interests are or will be affected by the agency determination,

. (©) A statement of when and how the petitioner received notice of the agency

decision;




@ A statement of all d1sputed issues of matenal fact. If there are none, the pet1t1on

must so indicate;
“(€) ~ " A concise statement of the ultimate facts alleged; including the spec1ﬁc facts the -

petitionet contends warrant reversal-or modification of the agency’s proposed actionj - -
H A statement of the spécific rules or statutes that the petmoner contends requ1re

revei'sal or modlﬁcatlon of the agency’s proposed action; and

(g A statément of the relief sought by the petitioner, stating precisely the actlon that

the petitioner wishes the agency to take with respect to the agency’s proposed action.
A petition that does not d1spute the material facts on which the Departmerit’s action is
based shall state that rio such facts are in dispute and otherwise shall contain the same

: information as set forth above, as required by Rule 28-106.301.

: Under sections 120.569(2)(c) and (d) of the Florida Statutes, a petition for administrative
hearmg shall be dismissed by the agency:if the petition does not substantially comply with the

above requirements or is untimely filed,
Complete copies of all documents relating to this determination are ava11ab1e for pubhe
inspection during normal business. hours, 8:00 a.m. to 5:00 p.m., Monday through Friday, at

Florida Department of Environmental Protection, UIC Program, Room 212F, 2600 Blair Stone .

Road, Tallahassee, Florida. Please call Cathy McCarty to set up appointment, 850/245-8654.

e ———
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